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Appeal from the Circuit Court of the United States for 
the Western District of Missouri. 
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JOHN C. TERHUNE, 


Vs. 
FREDERICK H. LAURENCE 
MARY L. LAURENCE, 
EDWARD A. TALLMAN, 


HENRY TALLMAN, er. At., 


. an o all 


Appeal from the Circuit, Court of the United States for 
the Western District of Missouri. 
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STATEMENT OF CASE. 
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Deed absolute in form. 


executed as security for a debt, 
is a mortgage. 
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Once a mortgage, alw 


1ys a mortgage. 
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Wilso s, DD 21 Mo.. 395 
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1. Hill, Mortgager, 3rd Ed., pp. 67, 78. 

es, on Me : | LO) 
Y oul | W t irds, 1 Saxton Ch., 554. 
Richard, vs. Ka S Conn., 454: 3 Wheat. U. S. 
$4), 

Oliver vs. Pia tiow. U. S. 333, 410. 
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‘Sor by his last will in writing, or else they shall be void: 
‘6 and all grants and assignments of any trust or confidence 


‘‘ shall be in writing, signed by the party granting or as 


‘ soning the same, or by his or her [ast will in writing, 
‘or eise Thev shu ; 
. : at awe } 
There ts no estoppel. 
} Lancaster neither did or said anything to induce 


ry. 4} ' ' , ° 

Tallman to make the purchase from Wells to estop him 

SECiLT Or assigns rom redeemin rs and © proceedings were 

instifufed fo Torectos« Lancaster s equity of redemption. 
s tad ‘ ’ 

* . ,% . Mie 4 . | ’ ’ 

‘allman negotiated Dr. urdan, the agent ol Lancaster, 
who during the negotiations mentioned the note riven to 
. ’ 1} re i* ‘ ‘ ry - } : 
said Wells. The first application Tallman made to Lan 
caster was to obtain infor mation in regard to the ritie,. and 
that was after he had purchased the land of Wells. 
Hence he w: induced urchase by re: f an 
ence he Was not induced fo pure mse DV reason of any 


act or statement of Lane ister. 


sy 


See Lancaster’s ans. 16 and 17. page 66, Record. 
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There was then simply the naked attempt by parol to 
limit t night of redemption to the ninety days time. and 
convert a mortgage into an absolute title by the simple 
. os : — 
tfalliure to pret at maturity of the debt. which by all Tne au 
tnorities could not by (POLE, And such avreement being 

. 
made at the time of the execution of the deed and not 


being inserted in it, nor contained in any writing, was 


against public policy and was void by the statute of frauds; 


being an attempt to affect an interest In real estate by 


parol, 


i mil 


: } ; m4 ° ’ 
It is conceded That parol CVidence Is admissable to 
} ; } ‘ , | | «al re Ta YT : , ides « > one , 
snow that a deed absolute in form 18 reaily a WMOrivave . 
but it never has been permitted to show, D\ parol. that it 


deteasible estate can be changed to an absolute one by 


Grantee with notice that deed to his grantor was a 
security has no greater interest than the equitable 
mortgagee. : 


sue =n _ ‘ : — l, 
(fT) he right 6) | reqemprion in Laneastet and nis 
assigns eould bye iost DV the intervention of an innocent 
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purchaser, tor value. without notice of the deteasible Chal 


acter of] Wells ritie. aNd noT olherwise. 
VW as lal Width SUC) purchaser ¢ VW ¢ Answer not. 


First. TT] f conveyance hy W ils ce Tallman being by 
qi claim deed, without eovenants, operated simply a8 all 
assignment of Wells’ Interest a simple release and quit 
claim ot Wells’ interest. whateve r if shy mid prove to be. 
And his interest being simply that of mortgagee, and de 
teasible—subiect to redemption in the hands of Wells— 
was not changed or rendered absolute and non redeemable 
by being assigned or released to Tallman. That is to say: 
Tallman by his , it claim from Wells took mn thing more 
than Wells actually possessed—assumed Wells’ place and 


relation -stepped into Wi ite shoes. 


A party who takes by gust c/azm takes the title subject 
to all the infirmities which attach to it in the 
hands of the vendor, and such deed constitutes notice in 
itself of such infirmities, or rather constitutes what is 


termed conclusive presumption, that the claimant under 
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Ridgeway vs. Holliday, 59 Mo.. 444. 5. 
Mann vs. Best, 62 Mo. 491, 496. 
May vs, LeClair. 11 Wall. U. - Gee. 

; Lloyd vs. Karnes, 43 IIL, pp. 64. 61. 


san Iran — VS. Lanton, Is Val.. pp. GD. 465. 
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In the care of lia vs. odriguez. supra, if appears 


that the Villa fan . consisting of mother—a widow and 
seven children, conveyed by deed absolute a valuable 
. ranche for the express d consideration of S10.000. to a 
brother of the widow, Rodriguez: but which convey ance 
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notice ol the defeasible character of Rodriguez title. and 
also sought to estop the Villas by reason of the fact that 
thev knew of the contract with Rodriguez and the fact that 
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The statute of limitations has a more extended effect in 
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SUPREME COURT OF THE UNITED STATES. 


HENRY ZEIGLER, PLAINTIFF IN ERROR 


THERON R. HOPKINS 


IN ERROR TO TH Lhe iT r THE UNITED STATES FOR THE 
LLIFORNTA 


Writ of « roi 

( itation 
Assignment o 
loinder in error 
(1 mplaint 
Summons 


\nsw eT 


* UNITED STATES OF AMERICA. 85 


ryyi - J « . ¥ ; q * % > 
The President of tne [ i states of \ t a to the aces of 
‘. . ’ ‘* ee ® | 
the Circuit Court of ine Luited & . nto wal Li clreult 
.** ° P . . 
aistrict of Caliiorpnia, reetiny 
13 e7 " | i ‘ ; 
ePCATISG 1D The recol i i es | ie, i i / i i | 


‘I eron i H PRINS, «a! rend | c) I bi iest 
érror hath hap ened to the rent Ot hie - L pia titl and 
plaintiff in error as by his complaint appears, and it being fit, that 
the error, if any thie re DAL Deen, mould Ve GULY Correcl I, all ifu | 
and speeucy }UStICE y ne ww ff »* PUTLIes AWLOTesil in this bel ull, 
you are hereby ( mmanai 1. if judgment be therein given, that then 
under your Sei, GIStINCTLY Site openly, Vou seu the record apn pro- 
ceedings aforesaid, with all things concerning the same, to the Sua- 


preme Court of the Uuited States together with this writ, » tha 
you have the same at Cit) f Washington, in the District of 
Columbia, on the second Monday of October next, in the said Su- 
preme Court, to be there and then held, that the record and pro- 
Ceecllhvs aforesaid be i! Spe cted. the Sal » lpremMe {— urt May cause 
further to be done therein to correct Luat error. wi 1S (OO Ti 
accordiny 
done. 


Witness. the Honorable Morrison R. Waite. Chief Justice of the 


; . . ; 7. , > | : ' | i o { ' \ :) 
Supreme Court of the | ted States, tois 24 iay OF .NOvVve mer iti 
the Ve il I Cul Li i | ‘)} ©) ‘ : { j Cis 4 iff I : & y I ,© 

ct ; . : | + ‘ * | 
und of the Independence of tli ited ites the « ed and 


The answer of the Judges of the Circuit Court of the United 


a ’ 
States for the District of California. 


ryt ’ 77 } 7 | - : r : 

The record and all proceedings of the plaint whereof! mention 
: " | } | j + = : ¢ ? ce ry? , 2. | * 
is within made with ali things touch ine same, we certliiy unaer 


the seal of our said Court to the Supreme Court of the United 


States within mentioned at the dav and place within contained in a 
| 


certain schedule to this writ anne 
By the Court. 


: 


[ SEAL. | 


Endorsed:! United Statcs Su 
iff and plaintitf in error, vs. ‘VU. Kt. 
in error. Writ of error. Filed 
Saw ver, clerk. 


*) * Unrrep Srates oF AMERICA, 85 
To Theron K. Hopkins, greet 


You “are hereby cited and mam 
Supreme Court of the United 


Washington, in the District of Col 


October, A. D. LSSO. pursuant to 


oflice of the Cireuit Court of the U 


Cireuit, District of California, w 
and plaintiff in error, and you are 


- ZEIGLER VS. HOPKINS. 


‘xed as within we are commanded. 


L. S. B. SAWYER, 


) ? 
{ (TR. 


reme Court: Henry Ze gler, plaint 
Hopkins, defend int and defen lant 
November 28th, 1885. L. 8S. B. 


nished to be and Appear at the 
States, to be held at the city of 
lumbia, on the second Monday of 
writ of error filed in the clerk’s 
ited States of the Ninth Judicial 


herein Henry Zeigler is plaintiff 


= 


defendant and defendant in error. 


, Lo show cause if any there be WhvV the judgment in the said writ of 


error mentioned should not be e 


not be done to the parties In that 


Witness the Honorable Lorenz 
Court of the United States, of the 
November, he De ISSD., and oft fi 


tates. the one hundred and tent 


Due SOCrvice of above citation a 


Endorse { 7 Filed Novem be ] 


In the Supreme Court 
HENRY ZEIGLER. 
PVF and PP in an 


7 


THEeron R. HOPKINS. 
Deft if id De J F *y CN) 


Citation. 


rrected. aud Spo ly justice should 

pbeball 

} Saw ye - J 1dige of the Cirenit 
t, this 24th day of 

uc Ln lepen lence Or the United 


LORENZO SAWYER 
S. Circuit Ju GT Nii th Crirenil 


imitte l. 
WM. FF. GIBSON, 
Lh fis, Alty. 
PHILIP G. GALVIN, 
(j7 ¢ ounsel for Deft. 


30. ISSd. 


of the United States. 


L. S. B. SAWYER, 
Clk U.S. C. C. Dist. of Cal. 
by FF. D. Moncton, Dy CUk. 
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at 


ZEIGLER VS. HOPKINS. 3 


. : * 
Assiqnment of Errors. 


all 6 * In the Supreme Court of the United States of America. 


Henry ZEIGLER. 
Plaintiff in Error, 


TuHerow R. Hopkins, 
Lh he ndant wm hi ror, 


And now comes Henry Zeigler, the plaintiff in error, and says» 
that 1D the record and pl ceedings alore sald, there is error in this: 
to wit: 

|. That the findings of facts do not sustain the judgment herein. 

LI. That the decision of the Mayor that the petition was signed 
by a majority as require d by the Act of the Li gislature of the State 
of California, entitled ‘‘ An Act to open and establish a public street 
n the City ana County of San Francisco, to be cali d Montgomery 
Avenue, and to take private F pa the re for, ii] proved April Ist., 
I8/2, is so far conclusive, that the same cannot be disputed in this 
action, and that the « vic nce to the , ontrary should have been dis- 


regarded and excluded. 

; ltl. That the judgment of the County Court, confirming the 
report of the Board of Public Works, after the notice required by 
section 6 of the said Act was riveb, WAS a final it lu lication of the 
same, and no ap 
the Valldally Of sal petition 18 res ad ndicata 

W herefor the said Henry 
the said judgment may be reversed. 
DANIEL ROGERS, 


iz y 7 . [> i . 
thas meee, Henry Z jitT,. / aaa, if error. 


y 


peal having been taken therefrom. the question of 
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laintiff in error, prays that 


E. F. PRESTON. 


Uf Counse for Plainti pin krr yl « 


; , . 
AO idle r iyi j =. 


ad * In the Supreme Court of the United States. 


Henry ZEIGLER, 
PP a ntif} ‘nm Err ir, 
Us. 
Tueron R. Hopxrns, 
Def ndant wn Hrror. 


Now comes the defendant by Philip G. Galpin, and W. F. Gib- 
son, his attorneys, and joining in the assignment of error heretofore 
filed and served herein by said plaintiff in error, alleges: that in the 
record and proceedings of said cause no error whatever appears, and 
further denies that the finding of facts herein do not support the 
judgment, and denies that said decision of said Mayor in said as- 
signment of errors mentioned is so far conclusive that it cannot be 
disputed in this action, and denies that the evidence to the contrary 
of said decision should have been disregarded; and alleges that the 
alleged petition in said assignment mentioned, and the last assess- 


ment roll for State. City and 
sald all 


tila 
; . ‘ 
decision by said Mayor, 


ak OVS 


ed petition, were adm 


County Court.in said a T 


HOPKINS. 


(County taxes preceding the filing of 
ssible in evidence to contradict said’ 
judgment of said 
ent of errors mentioned, confirming 


. a 


denies that said 
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the report of the Board of Pub Works, ete., was a final adjudica- 
tion of the same, andd es that the question of the validity of said 
Hetil there by Lye Lt) | md lele ndant alleges that 
bv saicdi certihent indi s report confirmed is aforesaid, and by 
the said judgment of said | ty Court, he is not estopped from 
proving D\ sald petition | ist annual assessment roll for 
City, County and State taxes preceding tue filing of said a leged 
petition, that said petit s not signed by the owners of a 
Inajyority in frontage of t proj ty lescribed in section four of 
saul act of April l, id: | assivument of errors més oned 
Defendant denies that the ¢ irt erred lu admitting in evidence 
sald p LitkoOn ANG Salad as rol 
W. CGLBSON. 
Al rey f r Defe “and 
PHILIP G. GALPIN 
fir 4 pe pa8 f i) f 
{ ppolaiuel. 
In the Cireuit Court of the Unite 1 States of the Ninth Circuit, in 
and fi the Sta f California 
HENRY ZEIGLER, 
Pili j 
R 
Theron KR. Horxr 
‘ Defendaywl 
Coll AND (4 se ee -~ c 
Henry Z, vier Co 1) Lk Hopku s, ind [ ] ji CAUSE 
ot ction, alleges is follo 
§ Phat the said » 1 of the State of Ohio, and 
the said defendant Is a: OT ie State of California 
ll. ‘That on the seventh da {f March, a. bp. 884, this plaintiff 


: 
Wils lawfu iy POSSeCSSO iss owl 
scribed prem! 
. 
City 
} . : } 
pounds 7 


ses, that 
and County f San IF 
as Io! 
l’rancisco street distant one | 
Pasteriy from Van Ness Av 

line ol l'ranecisco street th 
aul rightang!l 
(L357 6-12): 
inches | 


irty 
es southerly one hu 


3¢ 6-12); and thence at 
and thirty-seven feet six inches 

III. 
eighth day of March. A 


ith 


lL). 


OWS, COMMeEDCID 


thence AL Trichit fl 


That being so possesse 


' . 


hh les supple of the following de- 

t oO} parce | of land situated in the 

‘isco and State of California. and 

g at a point on the southerly line of 
undred and twenty-three (125 feet 


é, ; 
ri :¥ )} , ) rsoyri t ‘ Fr) ; 
ruan easterly along said 


x nches(3/ 6-12): thence 
; } 5 
nad thirtV-seven Tteet six inches 


: 
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ries westerly thirty-seven feet SIX 
; 7 } | 
right angles northerly one hundred 


6-12) to the 
defendant 
ntered into the 


{ (winning. 


point of b 
atterwards, on 


the 
said premises and 


ZEIGLER V8. HOPKINS. » 


that he un! iwfully withhelds from the plaintiff the possession there- 


of, to his damage of SIX hundred dollar 

W heref: re the plaintifi demands judgment against the defendant, 
that he surrender to him the possession of suid premises, and pay to 
him the sum of six hundred d 


lars damages for the unlawful hold- 
ipg of the heck i lit“, 
DANIEL ROGER 


‘ 
. _ 
az. J , ,. #3 


i } . i , . . 
Action brought in the said Cireu Court and the complaint filed 
: ‘35 " , | a? ; ] Yes ° , * ’ sy? : ; ar _ ‘ 
in the othee of the eclerk of said Cireuit Court in tbe City and 
- 
( OUD oO} say I rALCISCH, 


ry* ’ ’ : ° . ‘ 
The President of the United States of America, greeting to 


Theron i Hopkins: 


You are hereby required to appear in an action brought against 
you by the above-named plarntulf, in the Cireuit Court of the 
United States, Ninth Cirenu t, 1n Al d for the District of Calif rnia, 
and to file your plea, answer or demurrer to the complaint filed 


therein (a certified copy of which accompanies this summons), In 
the othee of the clerk of said Court in the City and County of San 
l‘rancisc ». Within ten days afte: Lie erTrvice On VOU of tois sum- 
mons—lif served in this county: or if served out of this county, then 
within thirtv days O} ju igo it by default will be taken against 


Vou. 
The Siii He lon is broughtto recover from you the possession of CeT,T- 
: } , 
LAIN ial ni emises more ry ariv describes 1Sald comptkh 
tall ind and premises 1 re particularly ‘ribed in said ‘omplaint 
. * . ;7 
to which ! 


t , ’ 

relerence 1s hereby ma ie, and Six hundred (iUll irs damages 
~ . } 7 | ciel ~~ ; ” } . a ‘ ° bad 
for vour alleged unlawful withbolding of the same, and if you fail 


to appear and plead auswer or demur, as herein required, your de- 
fault will be entered and the Dp! Lintill Will apply to the Court for the 
relief di itl led it) th >compiaint erein. 

Witness, the Honorable Morrison R. Waite, Chief Justice of the 
Supreme Court of the United States, this 15th day of March in the 
year of our Lord one thousand eight hundred and eighty-four and 
of ‘our Indepen lence the LUSt] 

[SeaL. ] L. B.S. SAWYER, Clerk. 


| Endorsed : | Unirep Srates ManrsHa’s OFFICE, 


x {; 
; 


~] 


HOPKINS. 


6 ZEIGLER 


VS. 


l hereby certify that I received the within writ on the 15th day of 
March, 1884, and personally served the same on the 1Ldth day of 
March, 1884, by delivering to and leaving with Theron R. Hopkins, 
said defendant named there in, pe rsonally, at the City and County 
of San Francisco, in said District, A certified copy thereof, together 
with a certified copy of the complaint attached thereto. 

M. M. DREW, 
U.S. Marshal, 
L884. 


B. J. 


March 17th, 


By 


San I rancisco. 
ACKERMAN, Deputy. 
Filed March 17, 1884. 

L. S. B. SAWYER, Clerk 
MONCTON, Deputy Clerk. 


By a 


Answer. 
* In the Cireuit Court of the United States, Ninth Circuit, in and for 
the District of California. 


Henry ZEIGLER, PLAINTIFF, 
v. 


Turron R. Hopkins, DEFENDANT. } 


Now come s the defendant, Theron KR. Hopkins, and, answering 
the complaint herein, denies: 

lst. That on the seventh (7th) day of March, A. p. 1884, or at 
any other time whatever, the plaintiff herein was possessed, as 


owner in fee simple, or in any other manner, of that certain lot or 
parcel of land described in the complaint, or any part thereof. 
2d. Denies that the plaintiff was ever, or is now, entitled to the 
possession of the whole, or any portion thereof, and denies that 
plaintiff has now, or ever had, any estate therein at any time, or 
at all. 
dd. Denies that the defendant unlawfully * withholds the posses- 
sion of the said premises from the plaintiff. And denies that the 
said plaintiff has been damaged by said defendant’s withholding the 
the said premises, or the possession thereof, in the sum of six hun- 
dred (3600) dollars, or any other sum, or at all. 
Wherefore defendant prays your Honorable Court that the com- 
laint in this action may be dismissed, and that said defendant may 
ne judgment for the costs of said suit in t)\is behalf sustained. 
‘a. F. GIBSON, 
Attorney for Defendant. 
[Endorsed:] March 24, 1884. Service of a copy of this answer 
is hereby admitted. 
DANIEL ROGERS, 
Att'y for PU ff. 


B. SAWYER, Clerk. 


Filed March 24, 1584. 


L. SB. 


By F. D. MONCTON, Deputy Clerk. 
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Stipulation Waiving Jury. 
*8 * In the U. S. Circuit Court, Ninth Cireuit, District of California. 


HENRY ZEIGLER 
Uv. 
THeron R. Hopxrys. | 


It is hereby stipulated by the attorneys of the respective parties, 
that a jury be, and the same is, hereby waived, and we further stip- 
ulate that said cause be tried by the Court without a jury. 

DANIEL ROGERS, 
Alty. for Plaintiff. 
WM. F. GIBSON, 
Ally. for Defts. 

[ Endorsed :| Filed Nov. 28. ISS4. 

L. S. B. SAWYER, Clerk. 


Findings ( f fact 


9 * Tn the Cireuit Court of the United States in and for the District of 
California. 


Henry ZEIGLER 
is. In ejectment. 
THeron R. Hopkxrys. } 


This cause having come on regularly for trial in its order on the 
calendar, Mr. Daniel Rogers appeared for the plaintiff and Mr. 
Gibson and Mr. Galpin for the defendant; and, by stipulation in writ- 
ing, a jury was waived, and the trial proceeded before the Court, be- 
fore whom testimony was introduced on the part of plaintiff and 
defend int, and the Cnuuse, being argued by counsel, wis submitted: 
and being taken under advisement, the Court now finds the following 
facts and conclusions of law: 

[. The plaintiff is, and was at the commencement of this action, 
a citizen of the State of Ohio; and the defendant is, and then was, 
a citizen of the State of California 

0 Il. The premises in dispute, exclusive of costs, then exceeded 
and do exceed, the value of six thousand dollars. 

[1Il. The Defendant was in possession of the premises on the 
7th day of March, 1584, and has so remained until the present time. 

IV. Said premises are situated in the City and County of San 
Franciseo, State of California, are within the District of assessment 
described in section four of an Act of Legis] iture of the State of 
California, approved April 1, 1872, entitled *‘An Act to open and 
establish a public street in the City and County of San Francisco, to 
be called Montgomery Avenue, and to take private lands therefor,” 
and are bounded and described as follows: Commencing at a point 
on the Southerly side of Francisco street, distant one handred and 
twenty-three feet, Easterly from Van Ness Avenue; thence running 
Easterly along said line of Francisco street thirty-seven feet and six 
inches; thence at right angles Southerly, one hundred and thirty- 
seven feet and six inches; thence at right angles Westerly, thirty- 


: 


ee 
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seven feet and six inches, an 1 theace at. Tight angles Northerly, one 
hundred and thirty-seven feet and six inches to the point * of begin- 
ning. 

V. On the trial pi untiff claimed seisin of said pre mises solely 
under and by virte 1€ of 4 ceedings had and taken under the Act, 
last aforesaid, ; ider a certain tax deed of said premises, which 
he offered in evidence, executed by John H. Grady, as Tax Ccl- 
lector of said City iad County to Samuel I. Sinecla r, on t sale of 


said premises made by said Tax Collector on the 25th day of Mareh, 
IS79, for non-payment of the Montgomery Avenue tax (in said 
Lct mentioned on sald premises for the fiseal year end io June 
POth Isc, P| unt is titi ! rul rly dera (Fre i trom said Sin- 
clair. 

VI. ‘That a petition, re in form, for the opening of said 
Aye nue WAS presented to un @ | NI ivor of id City an i + unty 
on the day of April that said ~Soe yr received the same, 
and the then M ‘yor, Tax | lector and Sui yveyvor of said City and 


( oOunty, afterw ards mune Ae tie reto t} eir several! ct rtificates that 
petition ha been subs ‘ribed by the Owners of i majority in 

frontage of the property described in section four of said Act, as 

Sil Owners were DMN (| in t! + last preceding anna | assessment 

roll for said State, * City and County taxes, and thereupon said 

Mayor, Tax Collector and Surveyor, proceeded to perform various 

duties imposed upon the Board of Public Works, by said Act. 

Vil. The total frontage of t! 
' said Act, 1s four hundred and twenty thousand seven hun- 
dred and fourteen feet and seven and three-quarters inches (420,- 


the property described in section 


714 ft., ¢f in.) and no more. The majority thereof required by 


said Act to be represented On said petition by si owners | thereof. 
two hundred and ten thousand three hundred and fifty-eight feet 
210,355 ft.). 

VIII. To said petition is subscribed a large number of names, 
opposite to each of which is written the number of feet of frontage 
for which the subseriber signs. ‘The total of these figures, exclu- 
sive of frontage duplicated in said petition, is 223,527 feet and ¢ of 
Linch. In addition, there are a few signatures, opposite whic ey no 
number of feet of frontage is written. The total frontage of prop- 
erty within said district assessed to such subscribers on the last 
preceding annual assessment roll is 3,399 feet and 2 inches. The 
total frontage thus represented on the petition is 226,926 feet and 
2] inches. 

‘IX. Within said district of assessment were 19,796 feet and { of 
an inch of frontage not heretofore mentioned, of which, according to 
the last preceding annual assessment roll, those persons, or some of 
them, were owners who had subscribed for the 223,527 feet and } of 
l inch, but none of said frontage of 19,796 feet and { of an inch 


was mentioned by the subscribers on the face of the | etition; but 
pee 


- 
4 


those frontages only which combine to make said 223,527 feet and 
of an inch. 

X. Hitherto the question of ownership has not been regarded, 
but by Section 5 of the Act, it is required that the persons subscrib- 


ing the petition shall be 


5 


owners,” as the same are, or shall be, 


’% 


* 


— 
- 
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named in the last preceding annual assessment roll for the State, 
City and County taxes. Out of the two hundred and twenty-three 
thousand five hundred and twenty-seven feet and } of 1 inch, osten- 
sibly signed for on the petition by or on behalf of ‘‘ owners,” but 
one hundred and eighty-one thousand and forty-three feet and five 
inches are assessed upon the said assessment roll, to the persons by 
or on behalf of whom the subscription purports to be made. If to 
this sum we add the nineteen thousand seven hundred and ninety- 
six feet and seven * -eighths of an inch mentioned in Finding IX., and 
the three thousand three hundred and ninety-nine feet and two 
inches mentioned in Finding VIII., the grand tutal of property ap- 
parently represented on the petition by ‘* owners,” us defined in the 
Act, would be but two hundred and four thousand two hundred and 
thirty-eight feet and seven and seven-eighths inches, which is not a 
majority of the frontage. In the amount last mentioned is included 
nineteen thousand seven hundred and ninety-six feet and seven- 
eighths of an inch, not subscribed for on the petition by those who 
indicated themselves thereon as owners of certain other feet of 
frontage, for which they did subscribe. 

l, therefore, deduct this amount, and find the amount of frontage 
subscribed on the face of petition by or on behalf of ‘‘ owners,” as 
defined in said Act, to be but one hundred and eighty-four thousand 
four hundred and forty-two feet and seven inches. 

XI. On comparing the petition with assessment roll, for the pur- 
pose of ascertaining whether the subscription made thereon, by or on 
behalf of ‘‘ owners,” as defined in the Act were made by them per- 
sonally, it appears that numerous subscriptions thereon were * not 
so made, but were made by others. as follows: 5,969 3-12 feet of frout- 
age, signed for by ‘‘ attorneys in fact;” 6,161 11-12 feet of frontage, 
by -“ attorneys; 9386 9.12 feet of frontage, by ‘ agents;’’ 43,859 
feet 3-4 inches of frontage, by ‘‘ presidents of corporations; 526 feet 
of frontage, by *‘administrators;’ 158 feet of frontage, by ‘‘ an 
executor; 618 9-12 feet of frontage, by a ‘‘ devisee;” 77 6 12 feet of 
frontage, by “‘ a guardian.” 

There are also five thousand eight hundred and sixty-eight and 
six-twelfths feet, signed on behalt of owners by persons other than 
‘‘ owners,’ who do not state that they sign in any respresentative 
capacity whatever; and there are four thousand seven hundred and 
sixty-five and two twelfths feet signed for by persons to whom no 
property is assessed on said assessment roll. The total amount of 
signatures on behalf of ‘‘ owners,” or of property on said petition, 
not signed for by them, personally, as mentioned in this finding, is 
sixty-eight thousand nine hundred and seventy feet and ten and 
and three quarters inches. On deducting this sum from one hun- 
dred and eighty-four thousand four hundred and forty-two feet and 
seven inches, allowed in finding X., I find there are but one hundred 
and fifteen thousand four hundred and seventy-one feet, eight inches 
and 1-4 of an inch* of frontage on said petition signed for by 
owners, as they are defined in said Act. 

XII. After the filing of said petition, the persons at that time 
filling the offices respectively of Mayor of said city, Tax Collector 
and Surveyor, met together, and signed a certificate to the effect 


17 
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that the said petition had been signed by the owners of a majority 
in frontage of the property described in section four of said Act, as 
said owners were named in the last preceding annual assessment 
roll for State, City and County taxes. 

Lerner Said M LVvor, Tax CC iector and Surveyor, then attempted 
to organize. as a Board of Pablie Works, and did in fact. go through 
the form of so organizing and of opening said avenue, and of seizing 
private property therefor, and of assessing the benetits conferred on 
the property within satd district for the purposes of taxation; and 
of m iking a report, as provide i in section six of said act. 

X TY Said report was left at the office of said Board for thirty 
days, and Lie notice thereof! re quit sc by section ( of said Act, Was 
viven. and said report was thereatter filed in the County Court of 
the City and County of San l‘rancisco, and was confirmed by said 
Court. 

XV. The said Mayor, Tax Collector and Sarveyor, assuming to 
act as a Board of Pablic Works, did make a report as provided in 
section 6 of said Act, whereln they CAVE 2 description of the preml- 
ses in controversy, and did set against it the sum of three hundred 
and ninety-one dollars, being, according to the judgment and deter- 
mination of said Board, the amount in which the said lot was bene- 
tited by reason of the taking and opening of said avenue, and the 
tax for the year 1878-9 was levied upon and according to said 
amount of enhanced values so fixed, is afore said, and for failure to 
pay s uid tax upon Sil l value SO it ssessect, S Lid premises we re sold by 
the ‘lax Colleetor of said City and County. 

XVI. The sail Montgomery Avenue tax was partly collected 


SeVETAL SUCCESSIVE Veurs OU Hes DOt Leen enforced vy it Saioe SINCE 
LSsl 

Ven. No petition tO open sald avenue is requ = said 
« Act,” was presented to the Mayor of said City and County other 
than thr aforesaid petit Which petition lid not have the 

iture of the owne) ouut of property required by 
ud Act 

. ft Lai 

I In the absence of such a petition As Is pr scribed by the stat- 
ute to plve | irisdiction to act the Boar i of Public Works provided 
lor in th (ct iast mentioned, had no power to fix the enhanced 
value of the premises In controversy, on which amount the tax 
thereon for the fiscal year 1573-9 was imposed, and said tax on said 
pore ises Was illegal and vold. 

18 J hie lax ( oll ctor bad LO power to sel] the premises ior non- 


payer nt of said tax, and the sule and certificate and deed made by 
him to iD uintilf, are, an each ot them is. void. 

[il. The County Court of the City and County of San Francisco, 
gy judgment upon said report, and confirming the enhanced 


1D pitssily 


value of said premises for the purposes of taxation, acted as a court 
of special and limited jurisdiction, and said judgment is void. 

‘vy. -2ne plaintiff was neither possessed nor seized of the prem- 
ises in the complaint described on the 7th day of March, 1884, or at 
“uny other time, and de rendant never ¢ isted said plaintiff irom the 


2) 
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possession thereof; nor has plaintiff been damaged inthe sum of six 
hundred dollars, * nor in any other sum. 

V. The plaintiff is not entitled to recover the premises, and judg- 
ment must be entered for defendant, and for his costs to be taxed. 
Let judgment be entered accordingly. 

November llth, ]885. 

LORENZO SAWYER, 
Circu Judae ; 
| Endorsed:}] Filed Nov. 11th, 1885. | 
L.S. B. SAWYER, Clerk. 


Unitep STATES OF AMERICA. 
Circuit Court of the United States, Ninth Judicial Cireuit, District 
of California. 


This cause having come on regularly for trial on the 28th day of 
November, LISS4, being id day in the November, iss4, term of said 
Court before the Court sitting without a jury, a trial by jury having 
been expressly waived by written stipulation of counsel for the res- 
pective parties hereto, duly filed with the clerk of this Court, Daniel 
Rogers, Esq., appearing on behalf of the plaintiff, and P. G. Gal- 
pin, Esq., on behalf of the defendant, and the evidence on behalf of 
the respective parties having been introduced and closed, and the 


cause, after arguments of ccunsel, having been submitted to the 


. 


Court for consideration and deeision, and the Court. after due delib- 


‘ 
| 


eration, having filed its findings in writing, and ordered that judg- 


’ } , 
Ine nt poe entered nereln in accor Lice therewith. 


Now, therefore, by virtue of the law and by reason of the find- 
ings aforesaid, it is considered by the Court that the plaintiff take 
nothing “ by this action: that the said defendant Oo hereof without 
day; and that Theron Kk. Hopkins, said defendant, recover from 
Henry Zeigler, said plaintiff, his costs in this behalf expended, taxed 
at = ™ —— ~~ 

Judgment entered November Ll, LSS5. 

L S. B. SAWYER, Clerk. 

[Endorsed:] I hereby certify that the foregoing is a full, true and 
correct copy of an original judgment entered in the above entitled 
Cause. 

Attest my hand and the seal of said C.rcuit Court, this llth day 
of Novem ber Ae De LSSb. 

[ SEAL | L. S. B. SAWYER, Clerk. 
Filed November 11, 1885. 

L. S. B. SAWYER, Clerk. 
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States Ninti rr ‘ 
Calil tiit was ut 
mnexed ~i | i! 

Witnes ha 


of 


District 


of the Cireuit Court of the United 


‘uit, within and for the District of 
it the porey lng papers here ) 

1 the therein entitled actio: 

suid Cireuit Court, this llth day 


L.. S. 


b. 


SAWYER. 
MONCTS 


Nn. Deput i Cle 


L. SS. B. SAWYER, Clerk. 


D. MONCTON, Deputy Clerk 


iH I " it H | \S } 

lt is hereby 1 puiat “i and ed by and between the parties 

untitl { defendant in t ibove entitled action, as follows: 

a The plaint i 1s is. al the commen: ent }' s 
i‘ 1 Cit of the State of Olio, and that th defendant } ina 

-— f the State of ¢ rns 

s ma Liinat 18 m.itte) i dispute, iusive ol! Sis, ¢ is 

7 % | yy ' Pusan I 

Third Phat t] plaintiff is nots red of the premises in ¢ ro 

, . , 

>" Oss, and except if be by tie, deralgned through and under 
i certain deed dated August 15th, 1883, from John H. Grady, Tax 
Collector, to S. F. Sinclair, and that said grantee is grantor of 
} 

intl Phat plaintiff is sei in fee of said premises, if said 

deed valid and efteetual toe vey title thereto. 

hifth. ‘hat said deed in the present action, solely, * and only for 
the rposes thereof, Is open to 


and County of San Francisco. 
j ? ? \ Qi ' 
ro take private ianbads there 


ittack upon the 
ict of \) ril i. S72, tO Open au 


ground only, that 
| establish a public street in the 
to be called Montzomery Avenue, 


? 


r, is unconstitutional, and that 


. 
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the Board of Public Works in said Act mentioned, had no power to 


organize or act, or value the premises for the purposes of assessment 


f 


‘ 


avenue, and all o 


‘ 


; ‘ me : 
tne petition mentioned in section ov there f. and that 


Or Want oj 


j . a¢ . ‘ , ' . j ' : , _ 7} 
he County Court of the City and County of San Francis oO, nad 1 
4 } . ’ : . 
wer to render the judgment render i bv it. confirming the pro- 
bd 7 7 , + . } . 
‘eedings of the Board of Pablie Works in regard to opening said 
ar } f ii Pi ntifl tit] i 7. 
lit} UU Ot ious tO Sala Pianola S 1118 and to Sal 


| ast ] 
lee ‘ “ure W iivé s 
Be ’ . ) * . , * 
Sixt On the trial defendant mav prove anv fact which tends 


to invalidate said judgment or said power to convey 

Seventh. That the defen | int \\V Ss it) ] MSSeESsiOt) of said premises 
it the commencement of this action, and that said premises de- 
scribed in said tax deed, are within the district of assessment as 
defined in said Act for opening sa venue 

Might That either party may read from the records in Mulligan 
vs. Smith, and Mitchell vs. Durterbe in the State Courts. such 
©, lens C is he may be i lvisi 7 sul 1e a to all | i ul oO} iections t »the 
she wastage , ] 


DANIEL ROGERS, 


WILLIAM F. GIBSON, 
All pneu 10) Defendant 


| Endorsed: ] Filed Nov. 28, 1884, L. 8S. B. Sawyer, Cle: 


In the S ipreme Court of the L’nited States of America 


Henry ZEIGLER. 
Plaintitt iy / 


Know all men by these pre sents. that we, | , AK. Sim mn. of 


1 County of San Francisco, State of California, and Charles 
ounty of Alameda, State of 
Call roid, Are it ld TU fi ‘ro ly bound unto heron lt Hopkins in 
$500.00) Dollars, to be pal i to the sald 


(‘ollisehou | of eee oa Oakland 


, ry . + 
the sum of Five bundred 

ra i + | : ’ ; ; , a 
Theron lt H mkins. bis executors or administrators, to which pay- 
’ ’ — - | , . P ba 
vInUG Ourselves, an ere 7 Ol us, 


ment wel til i Lrulyv to be made, we } 
J intl i! { Severn lv and our an each of Our heirs. executors and 
ndmipistrators, tirmiv by these presents Seaied With Our sea (li- 
ted this 2Zlst dav of November, A. D., LSS». 

* Whereas, Henry Zeigler hath prosecuted a writ of error to the 


. 4 


* 4 * o 
Court of the United States of pare to reverse the 


mupre ie 
entitled ction by the Cireuit 


judgment rendered in the above 
Court of the United States ior the District o California. 

Now therefore, the condition of this obl > is such, that if 
the above named Henry Zeigler shall prosecute his said writ of 


— 
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. ‘ can = . 

error to effect ADdG answer | Costs an damnaces il he sia fail to 
. ’ ‘ ; ’ ; . 

make good his piea, then this oviigation shall be vol 1, otherwise to 

, = = | 

remain in tull lorce and virtue. 


’. kK. SIMON 
J. COLLISEHOUN. 


PHILIP G. GALPIN 


{j/ rOuMRSET 


> . 
—— ~~ - —— 
[ ITED STATES O AMERI \ 


District of Cali 


‘ . .* + ‘ ' ‘ ‘¥ . . 
25 I’. KK. Simon and Charl Collisehoun being duly sworn, each for 
himself, and not for the other, deposes and says that he is worth the 
sam of Five hundred (3500.00) Dollars, exclusive of propel ty 


exempt irom OA ecutid! . and f er and above his just cde bts ana 


Fr. C. SIMON. 
J. COLLISEHOUN. 


Subseribed and sworn to before me this 23d day of November 


Fr. D. MONCTON, 


g*, i 7¥) 297) ‘ j j a. Circeui f ourt, Dist. , / al. 


[Endorsed:] The form of the within bond and the sutliciency of 


the sureties thereon are b re b> approved. 
LS. B. SAWYER, 
( lerk 
Filed November 23d, 1885 
L. S. B. SAWYER, 
('lerk. 


- : , R mare ' . 
29 In the Circuit Court of the United States, for the District of 
California. 
Henry ZEIGLER, 
Plaintif. 
v. 
Turron R. Hops, 
Defendant. j 


I, L. 8S. B. Sawyer, Clerk of the Circuit Court of the United 
States, of the Ninth Judicial Circuit, in and for the District of Cali- 
fornia, do hereby certify that the foregoing twenty-eight written 
pages, numbered from 1 to 28 inclusive, are a full, true and correct 
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copy of the record and of all proceedings in the above entitled cause, 
and that the same together constitute the return to the annexed writ 
of error. 

Witness my hand and the seal of said Circuit Court, this first day 
of December, a. p. 1885. 


| SEAL. | L. S. B. SAWYER, Clerk. 
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Error vs. Theron R. Hopkins, Defendant in Error. Transcript on 


Writ of Error. Filed 


. = 7 ‘ ; ' . . ’ 4 j 
mi . ~~ | <a se ep ™ , 


" me 
a ome Cant th ft 
; Fie a, t ASe B2e ‘: 
‘ : ‘ is » 
se =e ———" —_ : 
Pw -. - rs i = .3 


IAN 4 (toed | 
* | 


AMES H.MCKENNEY. [| 


, 


a = Sleodieieees aaapeaoeale 


IN THE 


SUPREME COURT 
UNITED STATES. 


_> - 


HENRY ZEIGLER, 
IN ERROR 


PLAINTIFF 


THERON R. HOPKINS. 


DEFENDANT IN ERROR. 
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BRIEF FOR PLAINTIFF IN ERROR. 


DANIEL ROGERS. 
ATTORNEY FOR PLAINTIFF IN ERROR. 
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()r COUNSEL. 
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REPLY ON BE 


IN THE SUPREME COURT OF THE UNITED STATES. 


HENRY ZEIGLER vs. THERON R. HOPKINS 


STATE OF CALIFORNIA, 
City and County of San Francisco, | 

PHILIP G. GALPIN, being duly SWOrD, says: That be is an attorney 
and counselor at law, and as such, acting for J. J. Rey, the grantee 
of defendant herein, participated in the trial of this case in Septem- 
ber, 1884. The deed from defendant Hopkins to Rey was made in 
the preceding August. On the trial it was proven that in the year 
1875-9 defendant Hopkins neglected to pay the Montgomery avenue 
tax upon the premises; and thereupon the Tax Collector sold the 
same as delinquent, in March, 1879, to one S. F. Sinclair, and con- 
veyed to him by tax deed in August, 1883, and said Sinclair, on the 
7th of March, 1554, conveyed to Henry Zeigler, the plaintiff. 

On the 14th day of March, 1884, the complaint herein was filed in 
the United States Circuit Court by Daniel Rogers, plaintiff's attor- 
Hheve 
Veponent further says that down to February, 1884, tax titles sim- 
ilar to that purchased by Zeigler were of trifling value, owing to the 
decision in Mulligan v. Smith, 59 Cal., 206. From the date of said 
decision, which had determined the invalidity of all the Montgom- 
ery Avenue taxes, the collection of said taxes was abandoned, and 
until 1884, the property holders within the district of assessment 
were able to procure loans from Savings Banks on their property, 
and to sell and convey the same without regard to any sapposed lien 
or liability on account of said taxes. 

At some date prior to 1884, as deponent is informed and believes, 
fA syndicate of money lenders, capitalists and speculators was formed 
to buy Montgomery Avenue bonds, then selling at a nominal price, 
in order to make an attempt inthe Federal Courts to agalD levy said 
tax. 

As deponent is informed, they purchased bonds, representing at 
their par value over six. hundred thousand dollars, and employed 
Messrs. Delmas, Rhodes and Hoge, one or all of them, to set on foot 
the requisite legal proceedings. 

The complaint of Liebman vs. The City and County of San Fran- 
cisco, was filed in the U. 8. Circuit Court by said D. M. Delmas to 
procure a judgment against the city on a few coupons insufticient in 
value to permit the judgment to be reviewed in this Court on Writ 
of Error. Other coupons were divided among other clients of said 
counsel and the following isa list of other cases brought in said United 
States Circuit Court with jthe dates of the filing of the complaints 
and the names of the attorneys: 


SS. 


No. 3,008. 


CarRL LIEBMAN, | D. M. Dermas, A. L. Ruopegs 
| ANDJ. P. Hoag. 
| 


' 


VS. 

. | ¥ — } “ , a : . 
City AND County oF San Francisco. | Wm. Craic, Joun L. LOVE anp 
GARBER, THORNTON & BISHOP. 


Complaint Filed May 4, 1883. 


ee ema 


No. 3,340. 


JacoB TRIEST, | D. M. DEeLMas. 


oe 


Us. 
Crry AND County oF SAN Francisco. | Wm. Craica, Garber, THORNTON 
| & BIsHop. 


Complaint Filed June 13, 1884. 


No. 3,341. 
A. S. Rosenpavm, D. M. DELMas. 
Us. ee 
City AND County OF San Francisco. | Wm. Craiac, GARBER, THORNTON 
| & Bissop, anp Joun L. Love. 


Complaint Filed June 13, 1884. 


No. 3 34%. 
H. DEoRNE., D. M. DeLMas. 


S eaenaedinnanticaeaasnaetiaee 


vs" . 
City AND County OF San Francisco. | Wm. Craic, GarBper, THORNTON 
& Bisuor, anp Jonn L. Love. 


Complaint Filed June 13, 1884. 


\ ‘) +434 
s i) >. ei Be). 


CarL LIEBMAN, D. M. DELMas. 
Us. re 
Ciry AND County oF SAN FRaNcisco. | Wm. Crata, Garper, THORNTON 
& Brsyor, anp Joun L. Love. 


Complaint Filed June 13, 1884. 


Mark LIVINGSTON, D. M. DeLMas. 

vs. —_—_———_——— 
City AND CoUuNTY OF SAN Francisco. | Wu. Craia, Garber, THORNTON 
& BisHorp, anp Joun L. Love. 


Complaint Filed June 13. 1884. 


No. 3,345. 


FRANK LIVINGSTON, D. M. Detmas. 


vs. —__— 


CITY AND CoUNTY OF SAN Francisco. | Wm. Craia, GARBER, THORNTON 
& BISHOP. 


Complaint Filed June 13, 1884. 


No. 3,346. 
lr’. W. Muser, D. M. DeLMas. 


vs. -— 
City AND County OF SAN Francisco. | Wu. Crata, Garser, THORNTON 
& Bisuop, anp Joun L. Love. 


Complaint Filed June 13, 1884. 


No. 3,347. 


SALOMON HERXHEIMER, D. M. Decmas. 
Us. anes 
City AND County OF San Francisco. | Wm. Craia, Garnser, THORNTON 
& Bisuop, anp Joun L. Love. 


Complaint Filed June 13, 1884. 


WiLuiam Dupe, D. M. Detmas. 
778. 
Crry AND County oF SaN Francisco. | Wm. Crata, Garber, THORNTON 
v Bisuop, anp Jonn L. Love. 


Complaint Filed June 13, 1884. 


No. 3,530. (Montgy Ave. case consolidated with No. 3,347, supra.) 
SaLOMON HERXHEIMER D. M. Detmas 


a. 
City AND County OF SAN Francisco. | Joun L. Love. Garper. Tuorn- 


Complaint Filed Decem be 26 LSS4 


ete me a em 


No. 0,00 L. (M nig y Ave. case consolidated with No 3,344, Supra. } 


Mark Livinaston, D. M. Detmas 


” — 


City AND County OF SAN Francisco. | Jonn L. Love, Garper, THorn- 
TON & BISHOP. 


Complaint Filed December 26, 1884. 


No. 3,532. (Montg’y Ave. case consolidated with No. 3,345.) 


Frank LIvVINGsTON, : D. M. DELMaAs. 
vs. —_——— 
Crry AND County oF SAN Francisco. | Joun L. Love, Garper, THOoRN- 
TON & DIisHop. 
Complaint Filed December 26, 1584. 


No. 3,533. (Moutg’y Ave. case consolidated with No. 3,343. ) 


Car. LIEBMAN, D. M. DeLMas. 
US, —_—_— 
City AND County oF SAN Francisco. | Jonun L Love, Garper, THorN- 
VON & BIsHop. 


Complaint Filed December 26, 1884. 


No. 3,534. (Montg'y Ave. case consu.idated with No. 3,348.) 


Wa. Doupen, D. M. Det_mas 
Us. — 
Crry aND County oF San Francisco. | Jonn L. Love, Garper, Tuory- 
TON & BIsHop. 


Complaint Filed December 26, 1584. 


A. S° RosenBaum. D. M. DetMas. 
a & sian 
City AND County oF San Francisco. | Joun L. Love, Garper, Trory- 
| TON & BISHOP. 
Complaint Filed December 26, 1584. 


No. 3.036. (Montg’y Ave Case consolidated with No. 3,340. ) 


Jacos TRIEST. D. M. DELMAS. 
City AND County or SAN Francisco. | Joun L. Love, Garper, Toorn- 
TON & BISHOP. 


Complaint Filed December 26, 1584. 


No. 3,537. (Montg’y Ave. case consolidated with No. 3,346.) 


I’. W. MuseEr, D. M. Detmas. 
vs. — 
City AND County OF SAN Francisco. | Joun L. Love, Garper, THorn- 
TON & BISHOP. 


Complaint Filed December 26, LSS4. 


~” 


» 


No. 3,538. (Montg’y Ave. case consolidated with No. 3,342.) 
H. DEoRNE, D. M. DeLMas. 


vs. — 
Oiry AND CounTy OF SaN Francisco. | Jonn L. Love, Garper, Toorn- 
TON & BisHop. 
Complaint Filed December 26, 1884. 


No. 3,748. (Montg'y Ave. case consolidited with No». 3,347.) 


SALOMON HEKXHEIMER, Detmas, Raopes & Hoae. 

Us —— 
CITY AND COUNTY OF SAN Francisco. | Joun L. Love, Garper, Toorn- 
TON & BisHvoe. 


Complaint Filed June 29, 1885. 


No. 3,749. (Montg’y Ave. case consolidated with No. 3,344 ) 


Mark LIVINGSTON, Detmas, Ruopes & Hoae. 
DS, sdialines 
City AND CounTY oF San Francisco. | Jonn L. Love, Garper. Tuorn- 
TON & Brisnop. 


Complaint Filed June 29, 1885. 


No. 3,750. (Montg’y Ave. case consolidated with No. 3,345.) 


FRANK LIVINGSTON, Detmas. Ruopes & Hoar. 
LS ees 
City AND County oF San Francisco. | Jonn L. Love, Garper, Tuorn- 
TON & BisHop. 


Complaint Filed June 29, 1885. 


*) 


No. 3,751. (Montg’y Ave. case consolidated with No. 3,343.) 


, 


Cart LIEBMAN, Detmas, Ruopes & Hoae. 
vs. — 
City AND CounTy oF San Francisco. | Joun L Love, Garner, Toorn- 
TON & BisHop. 


Complaint Filed June ZU, LSSD. 


amen eee 


No. 3,752. (Montg'y Ave. case consolidated with No. 3,348.) 


«Wa. DUDEN, D. M. DeLMas. 

Us. ~— 

Criry AND COUNTY OF SAN Francisco. | Joun L. LOVE, GARBER, THORN- 
TON & BISHOP. 


emt oe a 


Complaint Filed June 29, 1585. 


6 


No. 3,753. (Montg’y Ave. case consolidated with No. 3,341.) 


A. S. Rosenzaum, Detmas, Ruopes & HoGe. 
Ss. . — _ 
Ciry AND County OF SAN Francisco. | Joun L. Love, Garper, THORN- 
TON & Bisuopr. 
Complaint Filed June 29, 1885 


No. 3,754. (Montg’y Ave. case consolidated with No. 3,535.) 


A. S. Rosenpaum, D. M. DeLmas. 


is. ee aoe: 

City aND County or San Francisco. | Joun L. Love, Garper, THorn- 
TON & BISHOP. 

Complaint Filed June 29, 1885 


No. 3,755. (Montg’y Ave. case consolidated with No. 3,340.) 


JACOB ‘TRIEST, D. M. Detmas. 
vs, ——-— 
City AND CouNTY OF SAN Francisco {| Jonn L. Love, Garber, THORN- 
TON & BISHOP. 
Complaint Filed June 29, 1885. 


No. 3,756. (Montg’y Ave. case consolidated with No. 3,346.) 
: 


i’, W. Musser Deztmas. Ruaopes & Hoae. 


“s. 
CITY AND County OF SAN FRANCI=« Joun L. Love, Garber, THORN- 


TON & BISHOP. 


Complaint Filed June 29, 1885. 


No. WHYS (Montg’y Lve. case consolidated with No. o o42. ) 


H. Deorn! Detmas, Ruopes & Hoae. 
7S. que 
City AND County OF SAN Francisco. | Joun. L. Love, Garser, THORN- 


TON & BISHOP. 
Comp! Lint iled June yay, LISS). 


N 
No. 3,763. Montg y Ave. case not consolidated. ) 
NICHOLAS LUNING, Srpney V. Smita & Son. 
— a 


CITY AND Col NTY OF SAN I Ran isco. (No appearance. ) No process 


issued. 


ad 
‘ 


No. 3,865. (Montg’y Ave. case not consolidated.) 


Mark LIvINGsTon, D. M. DeMas. 
vs - —_ 


Boarp or Pusirc Works. } (No appearance.) Case dismissed. 
Complaint Filed October 13, 1885. 


No. 3.864. (Montg’y Ave. case not consolidated } 


, 


Mark Livinaston, Dretumas, Ruopes & Hoge. 
er i Foe ee ee ee 
City aNnD County OF San Francisco. | Joun L. Love, Gaiser, THorn- 
TON & BISHOP. 


Complaint Filed October 13, 1885. 
No. 3,869. (Montg’y Ave. case not consolidated. ) 


A. S. RosenxnpBauoM., DeL_Mas, Ruopexs & Hoae. 
is. 
Jno. H. Baver, Tres., &c. } Jonn. L. Love. 
Transferred Record Filed October 22. 1885. 


No. J, dd. (Montg’y Ave. case not censolidated. } 


A. S. RosEnBaUM } DetMas. Ruopes & Hoae. 
is. \ - 
Boarp or Supervisors. &c. | Jonn L. Love. 
Transferred Record Filed December Si. LSS5. 


No. 5,934. (Montg'y Ave. case not consolidated. ) 


SALOMON HERXHEIMER Detmas, Ruopes & Hoau. 
iS. | 
City AND County oF SAN Francisco } NO appearance 


biled Complaint December OL, LSS.O. 


No. 3,935. (Montg’y Ave. case not consolidated 


SaLOMON HERXHSEIMER, DetmMas, Ruopes & Hoae. 
Us. 
CITY AND COUNTY OF SAN FRANCISCO. (No appearance. ) 


Complaint Filed Dec. ol, ISSD5. 


The complaint in Liebman vs. The City, which was first filed, 
looked to a judgment against the Montgomery Avenue Fund to be 
enforced by a mandamus directing the levy of the tax. 

The tax payers within the district retained me to act for them and 
to intervene in their behalf in said case. The petition of tax-payers 


for leave to intervene ta sald case was filed August 8 i884. Messrs. 
» the petition and op- 


Delmas, Rho les and H } Ms hied An answer t 


posed the same, and leave to intervene was denied August 18, 1884. 
At this time Zeigler vs. Hopkins, was pending in the U. S. Circuit 
Court, and when my application on behalf of tax-payers for leave to 
intervene in defense of the City in the Liebman case was denied, I 
advised them to buy out Hopkins, the defendant in this case, so as 
to secure control of the defense thereof, and guard against any 
neglect or abandonment of it by him either by compromise or other- 
wise. ‘This advice they acted on, and Rey on their behalf bought 
out Hopkins, and the Committee of Property Holders took upon 
themselves the defense of the action. 

The deed from Hopkins to Key was dated August 19, 1884. 

Mr. Gibson, who was an entire stranger to me, had been employed 
by Hopkins, and had filed his answer months before I came into the 
case; but on the sale by Hopkins, he called on me, and offered to 
substitute me as attorney for the purchaser. I requested him to 
remain in the case as attorney for ley, promising to assist him in 
the trial. 

On the 17th of September, 1884, Mr. Gibson and I, acting for 
Rey, began taking evidence, and on the 28th of November, 1884, the 
case was submitted. I had suggested to the Circuit Judge, that 
this case presented the Montgomery Avenue tax question from the 
tax-payers point of yiew, but that the cases of the bond-holders 
were on his docket not yet tried; and the Court in consequence, as 
[ believe of such information deferred its decision of this case, until 
the other side could be presented in Liebman vs. The City; after 
Liebman vs. The City was decided adversely to the bondholu r-, the 
Court decided this case. 

I learn from Mr. Rogers, plaintiff's attorney, that when he discov- 
ered that Rey had bought out Hopkins; that the tax-payers were 
behind the new defendant, he turned to the bond-holders for assist- 
ance, and requested thém to furnish him aid in the trial, but they 
preferred for reasons which I can only conjecture, not todoso. The 
present motion would have been impossible had they accepted that 
invitation and come into the case. 

lor the conspicuous inaccuracies of the statement made on the 
motion ‘that they did not know of the proceedings in the lower 
Court until November, 1885,” see the letters of Judge Rhodes 
written in November, 1884. 

The charge in the affidavits filed, made upon information and be- 
lief, that the case was managed by the plaintiff's attorney under the 
direction of myself, or any of my firm, or clerks, is untrue, without 
excuse, and can be readily disposed of in the Court where the case 
was tried. 

As the pendency of this litigation injuriously affects titles to a large 
part of the City of San Francisco, it is of public interest that a 
speedy conclusion be reached, and to that end after the Writ of Error 
was served, I agreed with Mr. Rogers, that if he would submit the 
case at once on printed briefs under the ninety day rule, my clients 
would advance the money necessary to pay for printing the Tran- 
script. Under rule X. of this Court, I had a right to do so, and I 


9 


did pay for it, and I have not paid for printing any brief of the 
plaintiff. 
PHILIP G. GALPIN. 
Subscribed and sworn to before me this 12th day of February, 
1886. 
[ SEAL. ] FRANK TURK, 
Notary Public. 


STATE OF CALIFORNIA, CITY AND COUNTY OF SAN FRANCISCO, 8a. 


W. F. Ginson, being duly sworn, says: That he is an attorney and 
counselor at Jaw and that he was retained by defendant Hopkins to 
defend this action of Zeigler vs. Hopkins; that he had no knowledge 
of the foundation of plaintiff's claim until after the papers were put 
in his hands; that he then called upon Mr. Daniel Rogers, the 
plaintiff's attorney, for information; that he was informed by said 
Rogers that the suit was brought on a Montgomery Avenue tax 
deed; that deponent communicated this information to the defend- 
ant Hopkins, who up to that time was also ignorant of plaintiff’s 
claim; that at this time deponent had not met and was not ac- 
quainted with Mr. P. G. Galpin; that subsequently in August, 1884, 
defendant Hopkins, sold out to Rey, and Mr. Galpin requested de- 
ponent to continue in the case. That deponent attended with Mr. 
Galpin at the trial, but Mr. Galpin examined and cross-examined 
the witnesses. 

Deponent believes that plaintiff's attorney tried the case in good 
faith and to the best of his ability. 

WILLIAM F. GIBSON. 

Sworn to before me this 11th day of February, 1886. 

[ SEAL. ] R. D. McELROY, 
Notary Public. 


STATE OF CALIFORNIA, CITY AND COUNTY OF SAN FRANCISCO, 8s. 
THeron R. Hopkins, being duly sworn, says: That he had no 
knowledge of what the suit of Henry Zeigler against him in the 
Circuit Court was founded upon until some time after the papers 
were served; when he was informed by Mr. Gibson, his attorney, 
that he (Gibson) had called on Mr. Rogers to ascertain what was 
the supposed defect, in his, Hopkins’ title, and said Gibson in- 
formed him that Rogers relied on a Montgomery Avenue tax deed. 
Mr. Gibson continued to act in the case for me until I sold out 
to Rey: when Mr. Galpin called on me, he proposed to buy the lot 
on behalf of the tax payers and contest the title for them. 
I never heard of Henry Zeigler until the suit was brought and do 
not know him now. 
THERON R. HOPKINS. 
Sworn to before me this 12th day of February, 1886. 
[ SEAL. | SAM’L. 8S. MURFEY, 
Notary Public. 
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IN ERROR TO THE CIRCUIT COURT OF THE UNITED 
STATES FOR THE DISTRICT OF CALIFORNIA, 


Answer to Motion ot A. S. ROSENBAUM. 


DANIEL ROGERS, 
Attorney for Plaintiff in Error. 


E. F. PRESTON, 
Of Counsel. 


I. Wetes, PRINTER 15 COMMERCIAL S(RERT, SAN FRANCTIS< 


1886. 


THE MOTION SHOULD BE DISMISSED ON THI 


IN THE 


Supreme {| our! of the {| nited S tates 


OCTOBEBR THeRM 188s 


HENRY ZEIGLER, Praryiriere ts Errot 


~ 


THERON R. HOPKINS. Derenpayt In Error. 


Points for Plaintiff in Error on Motion of Rosenbaum 
for leave to intervene and dismiss Writ of Error. 


Movine Papers. 
One who has no interest in fhe premises in dispute, 18 
in the Supreme Court, on a 


His 


not entitled to intervene, 
Writ of Error to review a Judgment in Ejectment. 
affidavits should by struck from the files 


The interest which entitles a person to intervene, in a 
i) 


sult between othe) parties, must be in the matter in 


litigation, and of such a 
that the Interveno! will eithe Piatihlh Ol lose by the direct 
legal ope ration and effect of the judgement. 

Hos it OS, Lhe Dole ELL Hate; (0 . hia, L3 f alifornied. 62. 
Porte i's (CFarvissino. »] (‘al . pov. 


United States va. Patterson, 15 How. 10 


direct and immediate character 


. 
») 
- Tes ve ber dalgs thy 
I! merest met ports OF Law PeSCTIOADIC OL LHe 
4 - sa” ' 
Re elee tT nay Thi . -% | 4 1 THLE’ TI. as CICS Crepe, ())) 
beet ry Tea 


Thy oOniv exception To this rule, that Citi be prores ive 


is in cases like Wo vl Prayn Vill Co. vs. Heft, 8 Wallace. 
239) (Noveland vs. Chamberlin. 1 Black, 419, and Lord vs. 
Veasie, 8 How., 251, cited in the brief of the proposed 
lntervenor. e1der Whi CG I in 6oftact no actual howe 
controversy betw a parties to the a ‘TION, =O) 
is interest in the matter 

ther party aiter the apy ul, or where a 
suit tiias been COLLUSIVE i\ ro ly) it} which the cl 


t'cisioh 


(vil idi setth nd COnTPOVETS\ perweelh thie nominal parties, 


cone 


: } ’ | ’ . | " 
UL WOU TAPUPLOUSTY iaite he mterests of third Persons. 


I hiis Wd) bial bys a7) “a boliNe whieh © ourts Will nof;, ana ought 


a erhniit 
3 "=i l} is | T ti i* 
a“ fhe atietavits 


uit Court by low having POUn | tliat the value of the 


Preniises exceeds Si\ thousand dollars. and that fact 


ippearing in the Record T) Liisst iyo fol. 10). this (‘ourt 
will not re irs that (pute Stion on atha ivits 


don MISTOM Pearl is Hf . i) ti. 5) 
Richmond vs. City of Milwaukie, 21 How., 391, 
I] hi lesicte i Haseltoi. 11) / . ee yaslie 

ln Younystown Bank ‘Ss Hughes. there Wiis nothing 


in dispute that eould he titeriblltk 7 yy fi money value. But 


in the opinion of the Court, delivered by Chief 
Waite. it IS said: 


Justice 


’ \fiidavits Ciill ONLY Lye th) f to furnish ( videnes oft 


pon the face of the Record, when the 
"nature of the nintfer in caisputs 


* Taine, Tin CEP PPIOCET if 
i 


is such as to admit of iti 
estimate of its value in monev. 


°° 


In Richmond vs. City of Milwaukie, the question was 
presented in the reverse order. The Recor? showed the 
value to be insufficient to give jurisdiction, and the appeal 
was dismissed for that reason. A motion was made to 
re-lnstate the case on affidavits showing the value to be 
in excess of the jurisdictional Amount, The Motion Wis 
denied, the Chief Justice s ving 


“Where the value is stated in the pleadings, or 
‘proceedings of the Court below. afhidavits have never 
‘been received to vary it, or enhance it, in order to give 
‘jurisdiction. And the affidavit now offered could not 
‘‘ have been received, even if tiled before the argument of 
‘the case, 

Whiteside vs. Haselton was a Suit tor partition. The 
Record did wot show that thr amount in controversy 
exceeded S000. (On motion to dISMILSS the Appeal for 
want of jurisdiction, the Court received aftidavits showing 
the value of th porCry ve rt to by ili C ACESS of th it amount, 
hecause the record was siley wi the siutthyect Phy (-ourt. Vir. 
Justice Miller, savin 

‘The motion was made in this Court to dismISS the 
‘appeal on the eround tuat the amount in < mntroversy 
‘does not exceed S5.000 lhere being no distinet statement 
‘anywhere i thie Record a) | thr value of the property in 
** controversy, the parties were permitted to file afthdavits 
‘here on that suby ct 

The cases cited m Supporto! thi proposed Intervention 
do net conthiet with the rule is above stated 

In Dakota County Co. vs Glidden, 115 U. S., 222%, 
the matter in litigation was compromised after appeal to 
this Court. Affidavits were recelve 7 to show this lact on 
motion to dismiss And this. of course, because the 


Record was necessarily silent on that subject 

Webster vs. Buffalo Insurance Co., 110 U. S., 387, 
was an action on a Policy of Insurance for 34,000 This 
was the limit of liabilitv and vas so alleged in the Pleadings. 


; i j : : } : i 
It was stipuninted that if tndvment was rendered AgAINST 


the ( ompany for any amount it should be for 85.010. The 
Court held the parties conc led by the Record, as to the 
AMoune dispute 

The case of Whiteside vs Haselton, 110 U. S. is 
also cited by us, and referred to above. 


( sucre \- Phumpelly. Lis | = LO, Wits ‘ull action to 


set aside a tax sale fhe amount of the taxes and COSTS 
of suit were §$1.120.7 There is nothing in the case, as 
report yhoiech shows. Liat tla value ‘> the Premises sold 
for the tax, ay peared in thi I rd, and we assume, that 


fo) that reitsotd fiilavits \\ ith ¢ spects te the value were 


permitted toy bye ré Ta 


The affidavits show that the deeision will affect 


prop vty oft thie \ ulin oOrover om million dollars 


DANIEL ROGERS, 
Attorney for Plaintiff in Erro 
Kk. F. PRESTON, 
Of Counsel 


Henry ZEIGLER, Plaintiff in Error. 


= 


Turron R. Horpkrys. Defendant in Error. | 


STATE OF CALIFORNIA 
(‘itv and County of San Francisco. \ 


DANIEL RoGers being first dul sworn, depose ana 
SaVs that he is the Attorney of the Plaintiff in error, 
brought this acti in the I S. Cireuit Court for thy 
District of Californ on the I4th day of March, IS8S84. 
that the said ACTION WAS aL Action oft ej} Ctment brought 
upon | tax-cleed., issued under the Provisions of an Act of 
the Legislature of California, entitled ‘‘ An Act to open 


and establish ‘t publie aftreet ti thy (ity and ('onnts cyt. 


* 


San Francisco, to,be called Montgomery Avenue, and to 
take private land therefor.” Approved April 1, 1872. 

The principal question involved was the validity of 
the petition required by the fifth section of said Act. 

That the trial commenced September 17th, 1884. This 
deponent believing that the questions involved in this 
action had some bearing on several cases then pending in 
the said Court, ¢ monty designated as the ‘*Montgomery 
Avenue Bond Cases,” and desiring that the Counsel 
engaged in these cases should take part in the present 
action, did call at the office of Judge Rhodes on the 18th 
day of September, LSS4, but found the Jadge absent, but 
his partner, Mr. Burstow, was in; this deponent requested 
Mr. Barstow to inform Judge Rhodes that testimony in 
the case of Zeigler vs. Hopkins in the U. S. Cireuit Court, 
taken, that September 19th, 1884, was 
appointed for the further taking of testimony, that if 


was then bein 


Judge Rhodes desired to appear and introduce testimony) 
I would be please to have him do SO), In the afternoon 
of the same day | again called at the office of Rhodes & 
Barstow, and saw Mr. Barstow, who informed me, that he 
had communicated my message and request. Mr. Barstow 
informed this deponent, that Ju lve Rhodes had consulted 
his associate Counsel, Mr. Delmas, and that he (Barstow) 
thought, that they would decline to appear with me in the 


case, or to unite with me in taking testimony. 


After the testimony had been taken, this deponent 


nddressed to Judge Rhodes the following letter 


San Francisco, November 20th, ISS84. 


JUDGE RHODES, 
Dear Su 

[ am informed you represent parties who are interested 

in the cases involving the validity of the Montgomery 


Avenue Bonds, and I desire to solicit vour interest in a 


mee 
i, 
; ‘ : 
Case 1OW 7) vling in the [ S. Cireait Court which may 
mudirectly atlect thin question 
, : 7 _ , 
In the ease of Henrv Zeigler vs. T. R Hopkins, No. 
. ~ @ ; ; } " 
o,209. which IS fh AUCTION .. 4 I nti on a deed (>| the 
! i ; , - 
bax Collector on a sale property for delin juent taxes ; 
, 
cL St sel Ta) Pl blister — : ! itis 
, : 
Mr. Hou ron, to is referred the taking of 
‘ 
LeOSTLIINOTS bwie a report tl letall of the number and 
character of per : the petition for the 
CPC UMIMIIES } \ pride’} \ nowt) tliat it on i) t\ 
chic ii | ~ | | tr ine + | | ' c*\s et ~ Ta) 
the report 
‘7 
uit Cis rich ) CLIC trial) ( rt re’ CUP ri 
oO} me’xyt week 
Mi pLvie tri fFivVivaer \ oS i mia biond is sin if 
Vou Think the cnse Tas u mi ti puity ¢ is 
ri i ,* ’ ’ . : 
Pia V een i Vitliality , ' i ,t? it iit Aa tiif 
thy rep rt of the veleres Dtions fo lf (>) I 
{ 
Vall Tricot hil }l perl i « * much cle site Ta) 
i ~,- 
; : 
tiih¢ bear Lie ti i | 
. | wou ibe lad to b | i ot vour determinatio 
iti ti ~ ] iTte*} 
Respectfully vours, 


DANLEL ROGERS. 
O04 Merchant Street. 


A Pry f PO nd clay r NO iber. LSS4. this deponent 


sco, November ZIst, ISS84 


urteous offer to me, respecting 
Lele) is Hopkins in othe iJ. S. Circult > 


| saw the order of reference to Mr. Houghton to take 
fostim And as the order directs him to take 


testimony 
District, on the As 
principal positions is, 
at evid 


I do not see how 


inquiry an 


in that case 


1} sen 
the Liebn 


i‘; ist's ifi ¢ 


| will pl Sener vour letter tf 


’ - : 
CONSULTATION Ww ith them 


i's \ 
Courteous vitatiol 
1), 
sit 
At or about the time of ft 
| 
Liebman vs sit Ln Iseco 


hon question, A hive 


deponent and presented him w 
the above entitled cas mado 
deponent, that the reason he | 
deponent on the trial und arg 
he thought that the in) 


liberal. or words to 


examined it. ana 
that he now re srette il he bh uct 
and argument 7) | the CiLSe 


A. L 


petitione h 


it appears that Juco 
of Rosenbaum. Tie 

This depon nt further sav 
ned 1 this 
Judge Rhodes the following 


error had bye Cll iss 


i] 


Sin I Pithcisece 


JUDGE RHODES. 


Dear Sn 
\ Writ of Error from the I 


been issued in the e ol 


Ase 


’ i 
ascertammed, tl 


iM 
'} 
rit? 


ntn rf thre lots. ll the 
‘ By ’ »* 

et mt as one OL OUl 

questions are vof open t 

im issible for that purpose, 

’ ; F 

1] or rathe} how eould 

, 

‘) Wi we relv ln ou) 

i LSSOCLATECS An iLitel 

1a definite answer to vou 
“i ear \ \ its 


i: & 


vin the Montgomery 

ull it th thee of this 
ith COpY ft his brief in 
that ision said to this 
4 { L}>] rt wit! this 

} f this : Wiis Lat 
made in the case was too 
' but that te | since 
t he was mistaken, ana 
not appeared in the tnal 


liit Papers, page o, 


: ies ™ €)ri¢ cy} the Counsel! 
if 

tit after the Writ of 
aAcTION. hie addressed tC 


lette) 


» November 25th. 1885 
S. Supreme Court has 
ivler vs. Hopkins, lately 


case now pen linginthe l.S 
mndirectly attect that que —1 

[In the case of Hers 4. 
0,200, which is an action ot 
Tax Collector on a sale of ) 
assessed to pre interests on 

Mr. Houghton, to 
testimony, has made a re port 
charaeter of 1 persons 
openings of Montgomery A 
lid not sign it ryhety 
the report. 

The case may be ealled fo 


next week 
Vi\ object in 


q) 


ivitiv 


Val 
vou think the case has any b 
involving the validity of ti 


" i 
biti 


the report of the Refere: 


vou thought propel which 


Cireuit Court which may 

;. T. R. Hopkins, No. 

tment on a deed of the 

rmty To) delinquent LaXes 
onas 

s referred the taking of 

tall of the number and 

the petition for the 

t howing that a mapority 

rv to tile exceptions Ta) 


trial in Court the earis part 
nite ar 
rine’ On this 
rons, 


ration is, 


» Ff 
*Haquits (case. 
@CN\ATIINE 


if 


vou might 


This ‘ YCeplrlons tT) it. (9) 
va fl | gel ' ; 
Wollie Very THUCIL CLeSLTs Li) 


take pearl in the trial of the cas 
© -[ would be glad to be informed of your determination 
in this matte 
Respectfully yours, 


} 


LATTE é 


cer me 


(i) aD 


site lity 


receive dl thi following r 


j 


Sin I) Lti¢ 


DANIEL ROGERS, Esq 
Deni si) 
Mian thanks for vour: 


the action of Zeigler vs. Hop 
Court 

sit the orde} of retere 
tiie reSTIMONRY. And ss 


lter 10) 


LNIEL ROGERS. 


(004 Merchant Street. 


ISS4. this deponent 


Tika 


I ~ 


reply 


(*o). Novem le r 2st. ISS4. 


fer to me. respecting 


in the { s. Circuit 


to Mr. 


directs 


Houghton to ti ke 


him to take 


testimony and report the frontage of the lots, in the 
District, on the Assessment Roll, ete., and as one of our 
principal positions is, that those questions are nof open to 
iInquiry—that evidence is not admissible for that purpose, 
I do not see how I could aid you, or rather how I could 
in that case present prop sitions, on which we rely in om 
CSCS the Liebman cases | 

I will present your letter to ny associates, and after 
consultation with them give vou a definite answer to your 
courteous Invitation 

Respecttully yours, 


1. L. RHODES. 


At or about the time of the argument of the CASC of 
Liebman vs. San Franciseo—involving the Montgomery 
bond question, Judge Rhodes called at the othee ot this 
deponent and presented him with a copy of his brief in 
the above entitled case, and on that occasion said to this 
deponent, toat the reason he had not appeared with this 
d ponent on the trial and argument of this case was, that 
he thought that the stipulation made in the case was too 
liberai, or words to that effect, but that he had since 
examined it. ana ALS Ee rtained, that he Wiis mistaken, and 
that he now regretted he had not appeared in the trial 
and argument ol the Ciilse. by thie OVINE Papers, pape ». 
It appears that Judge A. L. Rhodes is one of the Counsel 
of R senbaum, the petitions r here. 

This deponent further Savs, that. after the Writ of 
Krror had been issued in this action, he addressed to 


Ju love Rho 5 thie following lette ! 
San Francisco. November 25th, 1885. 


JUDGE RHODES. 
Dear Si 
A Writ of Error from the [ S. Supreme Court has 


been issued in the case of Zeigier vs Hopkins, lately 


decided by the lt. S. Cuireulit C‘ourt in favor of the 


defendant. 

| have agreed with Counsel! oO} the Defendant in 
Error to submit the case on printed arguments so that a 
speedy determination ride by bad, 

if you desir ce take prea ill this Cisse. I would be 
pleased too tisave you Sil it printed argument, or if you 
decline so to do, I will, with your permission, Incorporate 
all you! argument unde it Vil. of your brief iN 


Liebman vs. San Francisco in the tl. S. Crreuit Court. 


| ‘ nelose tf COpy OT +} ‘ is neni i>] errors which | 
Propose tO annex to the recora An sugvestion vou may 


make [ will cheerfulls mop 


Hoping to hear from Vootl tr your ¢ irliest Conve nie uCce. 


ana requesting itl) early return of the ‘* Assignment of 
Errors, 
| remain 
Respectfully vours 
DANTLEL ROGERS 
604 Merchant Street 
, 


And (ti the YSth day | ‘\ vem be , ISSS. it received 
the following reply 
sn ran ™~ ' Nove Pye topes} “-ASTti). ISS.) 


DANIEL ROGERS, Esq 


Thanks for the copy of Assignment of Errors in 


7A iwles vs. Hopkins. | nm obliged to vou ALSO tor von} 
. bd . 
courteous offer t ermit me to file a brief in the Supreme 


Court of thi litedl States oO} behalt ot th Pilaimtiff itl 


said CHUSe. understand THAT RO Baill of exceptions Wiis 
filed. You i?¢? iwitte’. | ar t} i7 Cprie ct Tiie principal 
points, upon which we rely in the litigation for the 


i 


recovery upon thy bond is. that no evidence 1s adimissible 


Jinnde, the certificate of the Mayor and the records of 


ee ee ee | Oe 


. = 
the Board of Public Works. and the judgment of the 
Coanty Court to prove the sufficiency or the insufficiency 
of the petition. As I understand, the stipulation between 
the parties to this case parol evidence was admitted by 
consent of the parties, upon that issue. I must therefore 
decline, with thanks, to file a brief in the case 


You are at liberty to avail yourself of the points, 
authorities and arguments which I presented to the Circuit 
Court in the Liebman case. 


Upon the receipt of yout letter, accompanying the 
Assignment of Errors, 1 was so busy In the preparation of 
a brief to be forwarded to Washington, and in vetting 
ready for an argument before the Supreme Court 
Commissioners, that | had no time until this morning to 
auswer Vou, and hope the delay has caused ho 
mconventience to you 


’ 
Yours truly. 


1. L. RHODES. 


This deponent furthe } SiVS that he has Seen i COPY 
ofan athdavit made nh one Crustave Sutro. Ol) motion Lo 
dismiss this cise. W hieh this deponent pronounces nntrue 


in every part thereof, an lm liciously false. 


This deponent further states that he never knew nor 
saw the said Gustave Sutro, prior to the 18th day of 
November, 1885, that on that day the said Sutro, who was 
in the office of James Wheeler, Esq., which was the 
adjoining room to thus 7 prone nt Wis introduced to this 
deponent Dy the saic James W heeler. That this deponent 
never had any conversation with the said Suatro except im 
the presence Ol the said James Wheeler, Kisq.., ‘ cept on 
in occasion when the said Sutro called iat this deponent's 
office, and enquired whether this deponent woukl give the 
entire contro! of this case in the uU.8 Supreme (Court to 
the Attorneys of the bond holders, or whether he (Sutro) 


1 | 


coald purchase the tax-deed upon which this action was 
based. 

That this was the only conversation on the part of the 
said sSutro, and. a simple negative answer Wis the only 
conversation on part of this deponent. 

That in none of the conversations between the said 
sSutro ana thus deponent Wiis there anny reference to any of 
the matters contammed il t| said affidavit of saicl Sutro. 


And this deponent furthe Says that prior to the 18th 
day of Novem) - ISS5. thre lay vhen this deponent SiiV 
the said Sutro for the first time, never having known or 
met him before -the pr me ecding ili re ation to the \\ rit of 
Error had been taken—that is, on Saturday, Novembe: 
14th, 1885, the precept for the Writ had been given and 
filed, and the cost paid Dy this deponent. 

This deponent furthe: SVS that this cause was not 
intrusted to him or put into his hands I> ‘Mr. Zeigler: 
whose name he has sine bes 1} informed to be \W. Cy. 
Zeigler nor any one connected in business” with 
Defendant's Counsel, hor did deponent ever recelve any 
directions from the said W. G. Zeigler, who was a clerk in 
thesottice of Mr. Galpim that he never knew that there 
was a ‘‘Mr. Zeigler” in the othee of Mr. Galpin until 
within the last few days. 

And this deponent furthe: Says that inthe management 
or in any of the proceedings of this cause, he was neither 
controled, directed, instruct dl, tie) uivised eithe) by Mr 
Galpin or Dy any one in his CMIpIloOy, O1 in or about his 
othee. 

And this deponent further savs. that the relations of 
Philip G. Galpin, and this deponent in this action, have 
been throughout simply those of opposing Counsel, but 
coudueted with harmony, and with a strict observance of 
prof Sss1onin! ¢ tiquette. 

That the reputation and legal abilities of the said 


Philip G. Galpin are such as to preclude the idea of being 


1] 


engaged in a Collusive Action, and this deponent believes 
that he has presented such cogent facts as to relieve him 
of such charge. 

And this deponent further says on his information 
and belief, that the property within the District of 
Assessment is of the value of over two million dollars, 
and the lien thereon of the Montgomery Avenue Bonds is 
over one million and one half dollars. 

Deponent imsists that Defendant is bound by the 
findings of facts on the question of value of the premises, 
and that, as Defendant is bound, the intervenor, who has 
no interest in the premises in question, Is In no better 
position to attack the Writ of Error. 

DANIEL ROGERS. 


Subscribed and sworn to this llth day of February, 
A. D. 1886, before me 
[ SEAL. | EUGENE W. LEVY, 
Notary Public. 


STATE OF CALIFORNIA. i 
Citv and Connty of San Francisco. | 


wo 


GEORGE W. GRANNISS, CHARLES KOHLER, JAMES 
Rh. Bo_ttox, ALPHENS BULL, GEORGE A. WORN AND CHARLES 
ASHTON being severally sworn, each for himself severally 
says, that he has been a resident of the City and County of 
San Francisco for 10 years last past, and has been dealing 
in Real Estate therein for that period of time, that he is 
familiar with the values of Real Estete therein, and that 
the value of the property within the Montgomery Avenue 
District of Assessment, as defined in an Act of the 
Legislature of the State of California, approved April Ist, 
S72, and entitled ‘‘An Act to open and establish a public 
street in the City and County of San Francisco, to be 


called Montgomerv Avenue. and to take private lands 


a 


| 


therefor.” is over two millions of dollars, and that the 
lien thereon for payment of the so called Montgomery 
Avenue Bonds is over on million and a half dollars, and 
that the decision of this case will necessarily affect the 
value of said Real Estate to the extent of said lien. 


» 
GEO. W. GRANNISS. 
CHAS. KOHLER. 
JAMES R. BOLTON, 
STEPHENS BULL. 
GEO. A. WORN, 
CHAS. ASHTON. 
Subscribed and sworn to before me this {th day of 
February, 1886. 
SEAL. ] CHAS. T. STANLEY, 
Notarv Publie. 
. 
. STATE OF CALIFORNIA 
City and County of San Francisco. | | 
JAMES WHEELER being duly Sworn SavyVvs : that he is an 
Attorne and C‘ounselior at Law, re siding in the City and 
County of San Francisco, State of California: that be has 
read a copy of the athdavit mad Ly Grustay Sutro in the 
above ‘ ntitie i CHUSL?, lat d 1) mb TY tth. LSS85 . 
That about the Ist day of June, 1885, a holder of a 
number of the Montgomery Avenue bonds spoke to this 
deponent in regard to the litigation pending in regard to 
the same. and thereupon this deponent told him of the 
existence of this action, and suggested to him that his 
counsel Messrs. Rhodes, Hove and Delmas should inform 
themselves concerning it, whereon said bond holder i 


requested deponent to confer with said Gustav Sutro in 


regard tO the Same. which deponent cid, and urged said 


Sutro to inform the counsel of the bond holders of the 


LS} 


same that they might, if they thought proper take action 
ili regard to if. 

About the same time this deponent heard street rumors 
to the effect as stated in said affidavit of M. Lewis. that 
this action of Zeigler vs. Hopkins was a collusive action, 
anid knowing said Daniel Rogers informed him of them, ut 
which said Rogers expressed much surprise and indignation, 
saying that he had been employed by the plaintiff to bring 
said action and to obtain it speedy cle cision thereon. and 
thereon said Rovers iis 1 his affidavit stated, urged the 
counsel of said bond holders to aid him in the preseeution 
of such action. 

That afterwards said sutro requested deponent to 
introduce him to said Rogers, which deponent did sometime 
in the month of November, LSS85. 

Deponent was present at two interviews between said 
lhiogers and said Sutro, nt which ite such matter was stated 
by Rogers is is claime 7 Dy said Sutro il} his afhidavit. such 
a statement on the part of said Rogers would have most 
certainly attracted deponent S attention as being contra- 
cictory to his previous Sstutements, but also to the action 
which he had taken 

That said Sutro and said Rogers had an interview on 
November ISth. ISS). fut which it ponent, wis not present, 


and further deponent says not. 


JAMES WHEELER. 


Subscribed and sworn to this Eleventh day of Feb- 
ruary, A. D. 1886, before me 
| SEAL. | KUGENE W. LEVY. 
Notary Publie. 
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OCTOBER TERM 1885. 


No. 1240. 


HENRY ZEIGLER, Plaintiff in Error, 


is, 


THERON R. HOPKINS, Defendant in Error, 


RESPONSE OF ALBERT 5S. ROSENBAUM TO. THE 
ANSWER AND REPLY FILED IN THIS CASE TO 
HIS MOTION TO DISMISS THE SAME. 


D. M. DELMAS, 
A. H. GARLAND, 
Attorneys for Rosenbaum. 


Tuomas MoGrut & Co.. Law Printers, Washington, D.C 
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IN THE 


Supreme Court of the dlnited States. 


HLENRY ZEIGLER ) 
is. No 1240 
Tueron R. Hopxtys. 


On Motion to Dismiss. 


in Error to the Second Brief in 


> , 
We (leer) (ne i¢ bil 


llowing statement of tacts to be perti- 


nent in rel ly tro the response which has bes 1} filed on he- 


half of Mr. Rosenbaum 


3 5 an act of the Leeislature ot the State of Cali- 


te 


rornia, ap] roved A} 1] a 1872. orovision Wis made for 
4% a a 

opening a street known as Montgomery avenue, (R.. p. 7) 

+ 


and pro IS}TOl) WAR WAdGe. Ith sneh act. ror the issuance of 


bonds and for assessing the property along said avenue 


for the purpose ol satisiving said bonds 

a. In S79 the premises now 10) controversy were sold 
by the tax-collector, tor the u n-payment of taxes ussessed 
under said act,to Samuel F. Sinclair, (R., p. 8), and a deed 
conveying the same to said Sinclair was executed DV the 


said collectol 


ne Re UN me emma: 


3 These premises were sold and couveved by the sald 
Sinclair to the plaintiff in this suit, R.,p. 8 

+. [t appears by the affidavit of Philip G. Galpin, Ksq., 
that the Supreme Court o! California bad decided that 
these bonds were invalid: and, after that decision, the 
property was considered not subject to any assessment for 
taxes on account thereof; and that, by reason of this, 
these bonds had come to T mere ly nominal value; and 
in this condition they were purchased by speculators to the 
amount of over six hundred thousand dollars of their par 
value. 


he Chreuit 


| +} ’ } ; e . in @ ‘ ; 
>, Vhat hes Speculators rough Suis, if) ft 


Court ot the United stutes, o1 thie COUDOTIS Of these bonds, 
but brought the suits in such amounts that no jurisdiction 
could be had in this court for the review of an judgment 
Chiat might be rendered in such Cases, These suits were 
brought at periods ranging trom the 4th ot May, 1885, to 
the 3ist of December, 1885 See afhidavit of Mr. Galpin.) 

6. The action now pending in this court, in which this 


motion “ made. Wiis commenced cot) Tne both a) Varch. 
ISS4 


7. On the Ist of August. IS84. the tax pavers petitioned 
tf) Intervene, lh one tT The Cases, on the coupons, it) the 
Cirevit Court of the United States, which petition was 


de nied >t) the ISth (>i \ug Ist. I<S4 


8. Thereupon, on the Ith of August, 1884, the tax- 
payers bought out Hopkins, the detendant in the now 
pending Case, and Hoy Kins, On that day. conveyed to 
Vii hea the property ili controversy tor the purpose ot 


enabling them, the lux DAavers, tO detend the Case. 


' 
‘ 


->- 


9. The prosecution and defense of the case then pro- 
: , ; , , 
ceeded. and testimony was taken before a referee or com 


missioner 


10. Mr. Gibson, who was defending the case for Hop- 
kins. betore the snle Dy Tne intter. continued it} the detense 
of the case, and there was associated with him Philip G. 
Galpin, Ks |. who represente j the tax-pavers In respect ot 
this controvers\ Vr. Rogers. who brought the suit for 
the plaintiff, continued to represent him in the prosecution 


oO} the CASE 


ll. While the testimony was belng taken, Vir. Rogers, 
on the 20th of November, 1884, invited Judge Rhodes, 


who represent (] these eels i} (}) rt Is i?) eat CoLses pending iT) 


the Circuit Court on the Uupotis, CO Livike part In the pros- 
»* . — aes ; . 
ecution of the case. as Will fullvV appear bv the tetter of 


\ . , ’ 4 . " ’ ‘ , , 
i xwogers Sel Tortiin bis answer to the motion Of NOsSeh- 


baum. (ip. 5.) and he lkewise brought the attention of Mr 


Barstow. wno Was the part ot Ju ive Rhode s.to the 
Case, and ( puested Phitdl i! medi Judge Rhodes that 
testimony was being taken, d expressed bis desire that 
Judge hod ~ SHOU ay prea and introduce Lestiimion 1 he 
desired So TO Go ‘el how rs answer, }) ) A Iter a writ 
of error had been taken to this suurt, to wit, on the Zd5th 


of November, 1885, Mr. Rogers invited Judge Rhodes to 
submit a printed argument to this court, and in the event 
he did not elect so to do, asked his permission to Incorpo- 
rate in his, Rogers’ brief, a portion of the brief of the said 


Rhodes that hud been tiled in the cause of the bondholders 


. , - 
above alluded to see hovers answer. py] (/ and @,) 
3 ry’) ® . ' +, : s% : * ** “ ’ 
+4 Bit ~~) 1m) \ «A Ons. Of) iif brah | {>i ne? ALTOrne \ (>i 
the plant mm «error ite this ise. to the counsel tor the 


. > i. : 7 H . 
hondholders were declined, as will appear by reterence t 
the corres] oOndekwhe > «oti pace = * 1 ij ‘) ‘) | i4 AnSWe!l oy Vii 


, : 
Rogel =. 


4 


13. The cases of the bondholders above alluded to were 
ov the docket and untried, and on the suggestion of Mr. 
Galpin, made to the Cireuit C urt, that the bondholders’ 
cases were pending and undisposed of, the decision of the 
court in this Cuse Wius deterre l until the bondholders’ CuUSeCS 
were decided. They were dec ded adversel\ to the bond- 
holders by Mr. Justice Field and Judge Sawyer, and after 
that decision the present case was decided by Judge Saw- 


— . | ; ~ : ‘ ‘ } + 
yer, following the decision i e bondholders’ cause 


| 4. [t thus appears that before any of the bondholders’ 
CuseCS had heen commenced, this property hy id been so} al 
tax sale and conveyed to Sinclair, and Sinclair had sold it 


to the plaintiff. The mfterests of thre bon lhold ‘Ts and ine 


} : . : 
| Wily Tie SILTLie Wrect on, because 


interests of the plaintit 
unless the validity of the assessments, and the proceedings 
of the officials in issuing the bonds, in making the assess- 
ment and sale. Ac... &e.. conld be matntained the bond. 
holders had no valid claim, so far. at. least, as the vali lity 
ot the gale depend d ty mm the validity of the tr ids Tl ul 
the bondholders were invited to take part in the prosecu 
tion of this cause, and forthe verv reason that their interes 5. 
and the interests of the plaintiff, were In these respects 


substantially identical 


The taxpayers were literested in delteating tne pendiiug 
action of the bondholders ihey sought to intervene in 
those actions, but failing in that thev turned to this case 
and took il conveyance OL tie roperty in question, Prom 
the defendant, Hopkins, and took upon themselves the 
burden of that lefense, and thus they had an OpPporlcuanily CO 
see to it that the proper defense was made. Thus was 


brought into this litigation a party whose interest is quite 


in accord with that ot the bondholders on one side: and. 
on the other side, virtually are the tax pavers, Whose liter- 


ests are virtually the same as those of the actual defendant 


it} the action 


i iniiitiitasiilies 


pavers, 
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es (cited bi n support of the motion) 
; , ry%i . , ' . . 
7 rmermmead oY Ss COLT hes are “all Cuses 


eC Was #4 / interest existing between 
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: 7 . 
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if ’ ; Te | ! ] >? iy 1? aT 
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ahiieere ‘ ‘ ~ i (ort) is were cit ting it} 
. ' 7 ; “Tey r '<¢) 4 rye ’ ; , tl pte 
' . i‘ ; 3 . ‘ ad } ‘| Petit aA ‘ ra 


. > . | 
stood OF »euch other, each SeeK- 
tain. as to do, the rigtis of his 
Pil tne oriets that thev had 

t : " 7 i bes 
rie ih I = . | ‘ msivV nmaln- 
+ | i yy T ‘7 ae | 
‘ > " abi: iti ahtitad riisill ‘ 
' : ssoucnt to show thal 
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intac tm. and that. in po nt oF 
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4 \ a MTL PUPpose {) 
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econ} sa isu nb ugainst them 1s brough 
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it = ati a : : ) ee L Terie niusetl (>i bonds 
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me mere ib in Valine, and was engaged 
wien Oras ich a Wav as to deprive bis 

T] > ric , Tey I ’ ,3% ry ' ’ 7. *} (| 
Abi@ Phe Tit A cA\ CGQUeCSLIONS LNVOLVes Pulsser 
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upon by this court,—this by purposely dividing up the 
coupons in such a Wav as that the amount sued on should 
be less Loan the suitn required nN) order tO allow a review 


In this cour’. 
his most CONSpi nous Tact in t} is case 18 nowhere de- 


nied, lt is direct] asserted by Mr Galpin in bis affidavit 
We submit that the accuser does not come into this court 
with clean hands, nor under circumstances Ww hich entitle him 
tO ifs favorable onsideratio HEC} Th since 4 Tavor- 
able determination of his motion convicts attorneys whom 


Ve are assured are men of high personal and professional 

Character of engaging in an attempt to commit against 
‘ 

this court and the jurisdiction below a fraud which they 


] } ' 
knew had peen adenounced ww ti terms DV this 


} a ; ‘ le . 
that Lfiis alleged 


Court in abl eariv case. [i eannot be said tha 

, i}, ) ‘ it ; 4 | — P : ‘ { +} ‘ 
CONUSION Was ub Collusion of} le? Clients ANG NOL O| Lie ale 
torneys, because Mr. Galpin has sworn that the purchasing 


| , 
out of Hopkins by hav, Which the opposing rief denounces 
i ‘ i 
, P on at < | ' : ‘ 
iis il part t?i tt} ' Tis i «tt wi. ‘ i rc oTi¢ ; if i] = és ivi e. and 
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i * » . . y 
the entire tace ol ise snows Th Lue ACIS Tel ed up yt) 
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as indicating collusion are the acts generaiiv ot the attor- 
nevs, 
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In reply to the charge mad 
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Mr. Wilbur G. Zeigler, trom which it will appear tha 
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THERON R, HOPKINS, Plaigtif in Error, 


US. 
vor 4 


HENRY ZEIGLER, Defendant in Error, 


IN ERROR TO THE CIRCUIT COURT OF THE UNITED 
STATES FOR THE DISTRICT OF CALIFORNIA. 


Motion of ALBERT S. ROSENBAUM to Dismiss the Case. 


D. M. DELMAS, 
A. H. GARLAND, 


Attorneys for Rosenbaum. 


Taomas McGitt & ¢ Law Printers, Washington, D.C, 


IN THE 


Supreme Court of the Anited States. 


October Term 1885. 


THeron R. Hopkins, Plaintiff in Error, ) 
No. 


. 


Ps. 


Henry ZEIGLER, Defendant in Error. ) 


In Error TO THE Untrep States Crracurir Court or 
CALIFORNIA. 


-e 


MOTION OF ALBERT 8S. ROSENBAUM TO DISMISS 
THE CASE. 


eee 
LD. M. DELMAS. 
A. H. GARLAND. 
Alt neys f ;" Rosenbaum. 


Comes Albert 8S. Rosenbaum and moves the court to 
dismiss said cause, and in support thereof states 

The supposed or alleged action aforesaid Was brought 
in the court below on a Montgomery avenue tax-deed, and 
the point ostensibly relied on D\ the supposed defendant 
below, was that the petition for opening the avenue was 
not signed by a majority of the property owners, apparently 
making a case under the act of the Legislature of Calli- 
fornia, dated April Ist, 1872, entitled “An act to open 


+ 


h 


k rancisco, to 


and establis 


San 


+ 


“a publ 

he 
take private lands the! 
over fifteen 


the proper authorities ui 


various parties, and amo 


| 
came the owner oT a tal 


and denominated the Mo 


hundred = th 


t in the city and county of 


ed Montgomery avenue, and to 


Bonds to an amount of 
usand dollars were issued by 
d act. and were sold to 
x them said Rosenbaum be- 
re number ol sald honds, called 


mery-avenue honds: and he 


is now proceeding AgUitis treasurer of the city and 
county of San Francisco, in the proper court to compel the 
redemption of said bor weording to the provisions of 
said act, as will more fu ir. reference being had to 
acopy of his complaint, i na purpose, herewith pre- 


sented, marked Exhibit 

There are also po na 
California, legal proce: 
holders ol 


tocompe! the redemption 


all questions that Can ATS 


dete} 


he considered and 


suits are pending, “and W 


Montg mery-a\ 


" +; 
this Moto, 


ry of 


tit eourts. in the State ol 

’ ’ 2 

nes on behalf of several othe 
enue bonds. in different forms, 
oOnds. and in these suits 

, » onktt 

L matelv under such act Will 

! iV Thy ‘courts wherein such 
n due time, if a proper juris- 


dictional! question Is reese! 1. ty brought hetore this court 
for its jadgment , and ol} ts the parties to the atore- 
said pret nuded suit are we aware ‘To present exhibits 
of copies of those suits and proceedings would make this 
record too voluminous, lvu ' in be done if the court should 


deem It necessary 


Notwithstanding the poe 


well known to the count 


the above-mentioned 


i= 


well, said parties and thei: 


to those of Rosenba iThh an 
having no real dispute 


’ 


terests belng ‘Al 


supposed suit, which is colorabl only, ] 


absolutely collusive, and gotten up 


eTweenh 


the same. 


} 


these several suits, so 


| (i; cy Oy] 


V al (i especially to the parties in 


d suit. and their counsel as 


itiit 
‘| having interests adverse 
i the other holders oOo! sald bonds, 
their imn- 


instituted the 


themselves. but 


rave Oro 


wht and 
rely fictitious and 


up in tact to eut off and 


Se ee a eee ——— aia 


preclude any decision favorable to the holders of said 
Montgomery-avenue bonds. And such suit in facet pre- 
sents only “a portion ot the questions involved. and those in 
& meagre and unsubstantial shape 

Indeed, tne amount in controversy in the alleged suit 
fails to give this court any jurisdiction; and in support of 
this, the affidavit of ‘T. B. Simpson, searcher of records in 
the city and county of San Francisco, is herewith presented 
as Exhibit X 2 and part hereof; a certified copy of the 
deed oO! said Theron R Hopkins, dated September 6th, L884, 
to J. J. Ray for the property asserted to be in litigation, as 
Exhibit X 3 and part hereot; the athdavits of five differ- 
ent real estate agetts, Me \lester, Von Rhein, Dore, Cobb, 
and Sinton,) as Exlibit A 4 and part hereof; by which 
said papers it distinctly appears, that six hundred dollars 
($600) would be a full valuation of such property. 

Presented herewith, and as a part hereot, is the athdavit 
ot Grustave SS mre, and niarked - Exhibit X Dm showing 
the admissions of Daniel Rogers, Esq., the supposed attor- 
ney tor the Sup} osed plait titt in the alleged suit of Zeigler 
v. Hopkins, establishing most clearly that the interest of 
the alleged litigants is identical,and that there is no dispute 
in truth between them; also the affidavit of Gustave Tou- 
ehard, as Exhibit X\ 6 and part hereof, showing admissions 
of Hopkins, one of the supposed contestants In such suit, 
by which it appears the suit is one of the purest fiction; 
also the affidavit of George Lezinsky, as Exhibit X 7 and 
part hereot, to the same ettect, 1f not strongel than the ath- 
davit of Touchard; and also the athdavit of M. Lewis, 
agent ror three of the holders or such vO nds. who are for- 
eigners, as Exhibit X 8 and part hereof, by which it ap- 
pears that these foreign bondholders are proceeding to 
establish the validity of such bonds and to enforce their 
payment; and, in fariver corroboration ot the other afiida- 
Vits, showing DV the conduct and admissions of the asserted 


parties and their counsel, that there is no real issue or dis- 


4 


pute between Zeigler and Hopkins, but the suit is manu- 
factured entirely and solely for the purpose and with the 
view as hereinbefore stated. 

The fact that this proceeding was collusive merely Was 
not known to the other parties above named until near the 
close of the case, which was about the middle of last Novem- 
ber, and too late for any of them to interpose if it had been 
otherwise allowable. 

And even after it became apparent that there was no real 
issue or controversy between Zeigler and Hopkins, no one 
supposed that the case would be hurried to this court in such 
haste as to secure a submission and Decision of it at this 
term, as 1s now attempted to be done. 

On the first intimation being given to the Bondholders 
aforesaid that such was the intention of the supposed liti- 
gants, they prepared at once to present to this court the 
real facts in reference to this proceeding, in order that their 
nights nay not be prejudiced ln any respect thereby. 

All of which is respectfully submitted. 

D. M. DeLMas, 
A. H. GARLAND, 
For Ros: nbaum. 


City oF -WASHINGTON, } 
District of Columbia, § 


+. + 


John Mullan, on first being duly sworn, says that he has 
read the foregoing Motion; that the matters therein con- 
‘tained he knows to be true, except those miatters therein 
stated upon information and beliel, and as to those matters 
he believes the same to be true. 

JOHN MULLAN. 


Subsenbed and sworn to before me this 2d day of Jan- 
uary, 1556. 
[SEAL. ] Cuas, B. BEALL, 
Notary Public in and for the District of Columbia. 
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Exhibit X 1 to Motion to Dismiss. 


In the Superior (‘ourt of the City and County of San 
Francisco, State of Calitornia. 


ALBERT S. RosenspauM, Plaintiff, 
i. 


JOHN A. Bauer, Treasurer of the ‘ COMPLAINT. 
City and County of San Fran- 
cisco, Defendant. 


The laintifi above named complains of the defendant 
above named, and, for cause of action, avers that: 


[. 


lhe plaintiff is a citizen of the State of New York. 


[] 


The defendant is. and for more than six months last past 
bas been, the ‘Treasurer of the City and County of San 
Francisco. 


[TI 


On the first day Ol April, 1872. the Legislature of the 
State of Caltfornma passed an Act entitled: “An Act to 
open and establish a public street in the City and County 
of San Francisco, to be called ‘ Montgomery Avenne,’ and 


P } 
to take private lands tneretlol 


[V 


' 


Thereafter, the owners of a majority in frontage of the 
property described in Section four of said Act, as said own- 
ers are and were named in the then last-preceding annual 
assessment-roll for the State, City and County taxes, did 
petition the then Mayor of said City and County, in writing, 
for the opening of Montgomery Avenue, according to the 
provisions tf suid Act Said written petition was presented 
to said Mayor, in the month of June, A. D. 1872; and it, 
upon its face, purported to be, and stated that it was, and 
it, in fact, was, signed by the owners of a majority in front- 


age OT the property desc] nec iT) “ection tour ot said Act, 


receding an- 


ss 
‘ 


as said owners were named in the then last 
, ounty taxes. 


1} 
nual assessment-rol] for said State, City and C | 
On the 19th day of .Ju Is/2Z. the then \Mavor of sald City 
and County, William Alvord, affixed to said } etition his 
certificate Wn Writing, siv Hill iT) his sald official 
capacity, and bearing Tor f said City and County, 
which said certificate is in | vords and figures following, 
to wit 

‘San Francisco, June 19th, 1872. 

Mayor’s OFrFice, 
City and County of S fF 
| Wiliam Alvord, Mavor of the City and County ot 
San Francisco. do hereby certify that the foregoing petition, 
accompanied by the certificates of RK. H. Stretch, Surveyor 
of the City and County of San Francisco, and Alexander 
Anstin, Tax Collector of said City and County of San 


Francisco. Wiis presente Lio me. and | nnd the same to be 


; 7 ‘ ° j . ; , ont 

In all respects in due foryu and that the sivnatures, on said 

petition, are the ona fide signatures of the parties repre- 
’ 


sented, and that thev. and each of them, « laim to own and 
hold said property signed tor by them, and each of them, 
a8 appears on the assessment roll of the last-preceding an- 
nual assessment, and also as appears by their said signa- 
tures, and that such petition represents over a majority in 


property described in Section Four ot the 
; 


7 


? 
rrontuge of the 
Act of the Legislature of the State of California entitled 
‘An Act to Open and Cs] | tl nubiie street it} the ( ity 


and County of San Francisco, to be called Montgomery 
Avenue, and 1 take private lands theretor. approved 


, ‘ 
Apri 1, 1872, and also a majority in trontage, as appears 
by the last-preceding annual assessment roll tor the State, 
. . P > } . > — 
Citv and County taxes, being tor the fiscal Vear ol lsil 


( 

It is, therefore, by me ordered that the Board of Publhie 
W orks. iis created by Sect i Nineteen OT sna Aet above 
named. proceed tO OrvaniZe V the election oT a resident. 


— 


Witness mv hand and official seal this nineteenth day of 


June, A. D. 1872. 
[Seal of the City and County WILLIAM ALVORD, 
ol ' 


Pan ! rma 


Mayor of the C ty and County of San Franciso.” 


} 
te 


-_ 


a " : 
Thereafter on the 20th dav 


»7 


Li 


June, 1872, said Mavor, 


and the then Citv and Counts Survevor, and the then ‘l'ax- 


Collector of said Citv and Co nty, met together as the 
Board Oo] Publ C W orks. bated ni sald Act, and did make 
and enter, and cause to be entered upon the official record 
book of the pl ngs of said Board of Pubhe W orks, 
the following en \ tO Will 

‘Be it remember d, that on the eig nites th day of June, 
A. D. 1872. at the Mavyor’s off in the City Hall, in the 
City and County of San F: sco, it appearing that the 
owners of more than a male ivin trontage ol “all the prop- 
erty described in Section Four of the Act of the Legisla- 
ture of the State of California « led An Act ce open 
and establish tl | rile SLE I ce { it \ wna Counts oO} San 
Francisco, to be called Montgomery Avenne, and to take 
private lands therefor.’ it} f A} | ¥ 18/2. and also. 
as said owners are named last preceding and the last 
annual assessment itor t State, Citv and County taxes, 
being for the vear 1871-1872, did petition William Alvord, 
Mayor of said Citv and County San Francisco, in writing, 
for the opening of Montgomery Avenue, according to the 
provisions of the said Act Legisiature last above 
pamed, which pe yn is ds and tigures following, 
to wit: ” 

( Here in said record book is ypied at length the petition 
hereinabove referred to, Ttogetuer Wit! rhe hereinabove 
mentioned certificate of said Mavor 


“ Whereupon, on the twe 


at the City Ila in the City al County of San Francisco, 
said Board of | W orks, composed William Alvord, 
Mavor ot the ( and Cour y or San francisco, Alexan 
der Austin, Tax Collector of 1 City and County of San 
Francis oO, and I 1] estr ‘~~ v\ r oT said City and 
County of San Francisco, proceeded and did organize by 
electing 
WILLIAM ALVORD., 
resident thereof, 
and H. S. TIBBEY, 


M. M. ESTE! 


secretary thereot, 


. 
+ 
a* 


Attorney ior said Board.” 


Thereupon, said Board of Public Works, on said 20th 
day of June, 1872, did organize by electing said Mayor, 
President of said Board: and caused the atoresaid certifi- 
cate, relating to said petition, to be spread Hpon the oth- 
cial record book of their proceedings as such Board of 


Public Works. 


y 

Atter their organization aforesaid, said Board of Public 
Works did make a written report, in conformity to and in 
accordance with the provisions of section six of said Act. 
Said report was signed by all the members of said board. 
Said report Was completed on the 26th day of September, 
A. D. 1872. Said report was left at the office of said Board, 
in the City and County of San Francisco, daily, during 
ordinary business hours, for thirty days from the 26th day 
of September, A. D. 1872, for the free inspection of all par- 
ties interested ; and notice that the same was so open for 
inspection for such time and such place, was published by said 
Board daily, for twenty days, in two daily newspapers 


printed and published in said City and County, the first of 


said publications being on said 26th day of September, A. 
D. 1872. 
Vi. 
No application by petition or otherwise having been made 
by any person to the County Court of the City and County 
of San Francisco, setting forth any objection to said report, 


said Board did. on the 2 Chia ot November. A. D. 1872. 
present said report to said court, with a petition to said court 
that the same be approved and confirmed by said court. 
Such proceedings were thereupon had in said court, that 
thereafter, to wit, on the 14th day of November, 1872, an 
order was by said court duly given, made and entered on 
its minutes, approving and confirming said report, In said 


order, suid court does in express words and terms adjudge 


and decree that, under and pursuant to the provisions of 


section five of said Act, on the 18th day of June, 1872. the 
actual owners of more than a majority in frontage of the 
property described in section four of the said Act. and the 
owners of more than a majority in frontage of the property 
described therein, as the Sume are named or appeared on 
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the ast preceding annual assessment roll ior the state, C1It\ 


demanding the opening of 


cording to the provisions of 


and all of tl 
Act to be 
W orks in t 
duly und regula 
times, and in 
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i¢? 


qgone and 


the manner b 


‘ i Ware [We a , 
appeal Vils eV Cl LAAN 
s & 


Ot said court, and the said 
, j : 
Nas revTnMaMed Al (i s erie 
\ 
Atter the order of the ¢ 
pursuance Or and conto 


Sooner Teadeeth “ iT) 


as 


Interest at the ral 


eof Six pet 


the othce | i | 


Act. said Board of Public O) 
five nundred and seveuty-nine 
thousand dollars each, ager 
bonds were dated January lat 
face, made jaya le timee rt ' 


*% ii 
Ate ail \ 


mvs tuken therein were duly and peu 


ris done and 


tne aft 


and county taxes for the City and County of San Francisco, 
petitioned his Honor, Wm. Alvord, the Mayor of said City 
and Counts of San Francis 


co, In Writing, requesting and 
said Montgomery Avenue, ac- 
sald Act; that all the proceed- 
taken; that each 


gs provided by said 


} 7 , ; ‘ ' ’ 2 
‘THe OY Salad board (>) Puoblie 


ie part of said Board, been 
performed in the form, at the 
~ wed by said Ae 


person from said order 


rue rom the entry thereof. 
ns in tull force and effect 

, 

Li 

unty Court atoresaid, and in 
ry Vili Like DOPTOV ISOS Of sald 
rks did exe ite one thousand 
ne bonds, in the sum of one 
gating inall $1,579,000, Said 

~ . 
. Is73 ahd were, pont their 
rears | Ti Thell late. iInieas 


resauid Act provided. and bor 
’ 
mnnu. DAVADLe SeIhil- 


’ . 


lreasurer of said City and 


County of San francisco Cul Ol Sait mds, sixty 
coupons, for the interest thereon, at | ite aforesaid, and 
pavable as aforesaid, wer attached Said oonds were. and 
each of them Was, slgned DV a memvers Of sald Board 
Oo} Pub }4 \V orks, and tO eit Oy] I ii Was athxed ine seal 
ol Silla board (i iu mic \\ OTAS 2 iCil } SH CoO i] Ons Waa 
sined DOV ti i resident | Sula board Ol Pubhie W orks. 

; Said amount ol ronds, i) ~ | vet SLthS, Vil thie amount 
necessary to pay and «ischa rs bid oUdie mages, cost and 
expel ses arising trom oO! ncidentai to the opening oft said 
avenue as 0Xed @l i detet ned vy tine mal couftirmation 
arore sald Or tiie re] rt atoresaid 


Francisco, in pursuance of the provisions of the aforesaid 
Act, caused to be published and said publication was con- 


tinued daily for a period of sixty consecutive days there- 
atter in four dal bers published in sald City and ; 
County of San Fra ~ to wit. Dail Alia Catitornia, 
Evening Bulletin. V/ f ate Nai Francisco Chronicle. 
the tollo Yili’ advel » Wil T 
” Montgomery Avi POndas Sealed proposals will be 
received at the ofh lreasure of the City and 
County of San Fra State ot Cahtornia. City Hall, by 
San Francisco, until T January 28th, 1873, at 12 } 
o'clock noon, tor the e of Montgomery Avenue 
bonds, authorized to ed by the Board of Public 
W orks of said Cit ‘ \ Ss provid 7 OV an Act of 
the Legislature of ers it Coa | ) entitled an Act 
to open and estabiis street in the Citv and County 
of sah I rancisco, to \ i Vio ' \venue,’ and 
to take \ Vate tands bproved \ Ist. Is/2. 
said bonds are OF Ul ernie ruatis ft SLUOO each, puay- 
able in thirty vears January Ist. 1873. and bear in- 
terest at the rate of six pe e | mum. pavable seml- 
annually, on the first day | nad first dav of Janu- 
ary OT each Vear, al thee ot t | asurer of the City 
and County ot San Ir ‘il “ | La POS ire uttaciie d 
to each bond, and ar the bolder, recelv- ( 
able in payment of all taxes d under said A Prin- 7 
cipal and interest are pa n gold coin of the United 
States of America. 
The Act provides rasimking Tund ‘The damages to 
be paid ior the Openn vy avenue amount to tpe sum of 
$1,244, ; 4 a8 iisce i I :: tee my CeCcriee tinal 
On the 14th oft \ Vel Is7? 
The property liable under said Act and Decree for the 
payvinent of the bon nea ind interest. 1s assessed. 
for the Purpose Ot} O) aXAaTION Ty" the preset fiscal 
year, at sixty-five ns dollars ($65.000.000.) and said 
property stands pledg edemption of these bonds, 
onds at par, ne hundred and hitty- . 
eight thousand (it i _ rs CI) msive already heen , 
accepted D\ audi aie i it) irties damaged, leaving one 
million eighty-six { - n hundred and thirty-seven 
' dollars S| OS0.745¢ O W¢ } roy ided tor bv the sale 
of bonds, ‘ 
i} 
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proved 
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any part of the money raised by the sale of Montgomery 
’ : : ; ; . ey | a. oe , 

Avenue bor Gs, a8 aloresald, paid ilo the iveneral Kund of 


sald City and County tor thi inpose of restoring the sum 
Ol Th me \ thus bbal (] out, rity ; / cs \ PUPPOSse whi if ¥@T 1} 


At all 


in) CO? ‘ ryy) ry With Ti {> } ’ + . ’ Ol said \s a ana aid pret’ 
i , 7th ; ' 1] } ry 
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Ol sila 13 iPal, GS ADDO (i al i contirmed as atoresalid, and 
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qdidi recelve Trom thre rt = 4 et i thereto proper convey- 
; 
ances tothe City and € ounty f San Francisco tor all PPO} 


. fhereatter, to wit, on the twenty-first day of september, 
a } ' } } 4 | } } 4 j . ’ 
IS74, said Board ot Public Works did transter the said 


AVeHUEe SO Opehed, iil (j eat i mse PSS] CDT) and eontro] tTnereol, 
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to the municipal authorities of said City aud County of 
San Francisco. to be forever used as an open pubic street , 
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Suid ruined Pali GAULILEIOTITICS MeCTCUDOT LOOK and acce LeU Balit 
’ a 


avenue as an open public street, and caused the same to be 


if ’ ’ ; 
sewered, graded, sidewalked, planked and paved 10 ac ord- 


ance With the rules, regulations, statutes and ordinances 
appli able to the other put streets of the Citv and County 
of San Fran sco; and said avenue has ever since heen 
maintained and kept by said municipal authorities in ac- 
cordance with said rules, regulations, statutes and ordinances 


= ‘ , ; a" . a ; 

asa public street of said 4 vand County; and said avenue 
shy] 

svi 


ever since has been, and now Is, used as ah opeh, public 
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street of said Citv and Count and the title thereto has 


been, and now is, vested in said Citv and County for said 


purpose orever, as the title of othe publie streets in suld 
) | ' _ ‘ 4h sot , 
Catv and County is vested ine length of the avenue so 


opened is () V2H feet 


There has been levied, assessed and collected annually, 
commencing with the year eighteen hundred and eighty, 
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bonds are call Withi Tre 
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all coupons of pryre 


thereon W hich 
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wars (>! Or tne numbers thereot, 
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“SsTate oF Lantiornia,. Ly ed states ot Lmerica., 
Board of Pul Works, Citv and County 

$1000 $1000. 

Montgomery \ven hon) n contormitvy with an Aet 

passed by the peo] if state of (Culiftornia, repres nted 

in Senate and Assemb ried \n Act tO open and 

establish a public street in e (itv and County of San 
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) . ; 
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Exhibit X 2 to Motion to Dismiss. 


AFFIDAVIT OF SEARCH! 


a 
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STATE OF CALIFORNIA 


City and County of San 


ro ASSESSMENT Ol 


| ’ROPERTY. 


4 . ' " . *?Pe? 
5. Simpson, Deine SWoOrh, SUVS tat the Ss, and Tol be ad 
| . 

, } a } ; , - 
years hast preAst Hus tie of as ~) Li bel Oy] Ree rus iT) Lie CITY 
iil . 7 ’ ° ’ / *) o 
iulie ounty ot San | mncisceo, State OF Caitiornia hat 

1] ' ' > 
the following described Ol OT land, situate In sald city and 
county, to wil Commencing ata point on the southerly 
‘ ; . 
, . > e474 i ; » PA ; : . * ' i, »% , i » 
Slcie a) eitic mi*c) ST TG iis I ae*? oa ’ Lsit ‘ ; j it 
- ) \ ‘ . ‘ . - ‘ . 
easterliv side ol im CNeSS uvenue, Lience TUnRING@ eC@AaSLeTTS 
wong said ime ol ey il) »SLTeCeL Os Peet; thence i rit 
‘ | " ; 4 ‘ . ‘ 
ingies southerly Llo« u hence at mght angies Wes 
! A > 7 -— * ; | 
eCriv 4 leet, and i at rig angvies northerlv Llo-e 
’ 
reat tt? i} porn {Fi ' Ti Tipe 1) e*Tiis 1} - «kh | | ne ; Pi dl 
, , , , : 
OT W esti ? Tee LOT} i) 174 it 1} itij Lee , i \ CTI ¢ } | i i 
' ’ Ti ; +)? ’ ; ’ n 
SG ct sm eee t ‘ co i reo t?i ra if ' \ + Ae 
= , 
.' Wnty Cy] San ri ! . I i] Pil cil j iT) ptat iit? Lilie Vi i 
Te ‘ : ‘ , ? ‘ : ‘ 
isgs i.! » Gill pigti 4? tiit Vi iT Gelert F ri Ws. ‘? ‘\ 
For the vear 1S78—74, at the sum o S360 00 
Key) tive year is St). i ' stiyr) 7 hit) fit 
. 4 ‘>? 
Mor Tne Veul TSSO) ~ | it the snimn of ptot) G0) 
hor tne Vedl Iss] ‘s. . Al Tile SBiiiil @)f . eytyptt tit} 
For the vear ISS2, at 1 eG a on eetakonnn Hou OO 
For the year 18835, at e sum ol 90U VU 
For the year 1884, at the sum of 100 OO 

’ , = . 

And tor the year 153809, at the sum of.. veue tUU UU 


(being the current fiseal vear.) That during the whole of 
said time there nas been no luprovements assessed upon 
the said 1oOt oF land That the Clit anced value of said land 
a8 assessed upon the assessment roll of said city and county 
ol San Francisco. for taxes tor the Open ne | \i nig mery 
avenue, is the sum ot three hundred and ninetv-one (S91) 
doliars. ‘That there is no assessment for taxes for the open- 
ing of Montgomery avenue for the vear 1885 


‘THos. Bb. SIMPSON. 
ind sworn to before me this 17th day of No- 
SEAL kK. P. CASSERLY. 


Denntyv Clon ty Clerk, and Ex-Othao 


Deputy Clerk of the Superior Court. 


Exhibit X 3 to Motion to Dismiss. 


CERTIFED Copy Hopkins DEED. SHOWING VALUE OF PROP- 


’ } } ’ . 
For citi l iti ¢*t) ~ é i] 7) | | ' “ti 1? - \ i undred HOU) 
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dollars to me in band preaba, lL. Theron R Hoy kins. of the 
' 


civ and county su - state of (‘alifornia, go 
hereby orrant. Prorat » I hey, of the city 
and county of San Frat sco, State of Calitornia, all that 
real prope riv situated ) | y aha « Inty OF San 'ran- 
CISCO, and State of Ca rnia, bounded and described as 


. 4 ’ iy 
Commencine . y line of Fran- 
‘ ‘ " f +)*) 
Be ’ = : > ! . ‘ ’ : wt \ td) 
, ‘ #$ F . , , - 4 ' . 
Pel t*?-isit- ;\ rirTi \ Ni ~~ | ‘ iti . ; ij t i itil ny aAsi- 
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CTIV aol - bite | Str riyv-sevetl teet 
Six inches (54 , th I J ries southerly one nune- 
: : : or ‘ : 
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by the Union 


1s 


Insurance Company to be released by the grantor within 
thirty days trom date, 
Witness my hand and seal this nineteenth day of Au- 
gust, 1884. 
Turron R. Hopkins. [SEAL.] 


Signed, sealed, and delivered in the presence  —_ 
Louis DUTERTRE, 
WILLIAM F.. GIBSON, 


STATE OF CALIFORNIA, 
: . , 88 
City and County of Sau Francisco, § 

On this sixth day of September, in the year A. D. one 
thousand eight hundred and eighty-four, before me, P. J. 
Sullivan, a notary public in and for said city and county, 
personally appeared Louis Dutertre, personally known to 
me to be the same person whose name 1s subscribed to the 
within and annexed instrument as a witness thereto, who, 
being by me duly sworn, deposes and says that Theron R 
Hlopkins, whose name is subscribed to the within and an- 
nexed instrument as a party thereto, is personally known 
to him to he the sume person who is described therein “as 
party thereto, and that he saw the said Theron R. Hopkins 
Sigil and execute the Sure, and that he ‘the deponent) 
thereupon signed his name thereto asa subscribing Wwit- 
ness 

[n witness whereof [ have hereunto set my hand and 
affixed my official seal the day and year last above written. 

|SEAL. ] P. J. SULLIVAN, 

Notary Public. 

A true copy of original recorded at request of J. J. Rev, 
September 6, 1884, at 20 min. past 2 P. M. 

Ww. J. BRYAN, 
County Recorder. 
Liber L134 Deeds, page LOS. 


STATE OF (CALIFORNIA, , 
: . , . ~ 
( ity and ¢ ounty of San I rancisco, \ 


[, D. M. Cashin, county recorder, do hereby certify that 
the annexed is a whole. true, and correct copy oft an orig- 
inal record, as will appear by reference to Book 1134 of 


—_— << 


19 
Deeds. page 108, now in my office, and that said copy has 
been compared with the original, and is a correct transcript 
theretrom. 
Witness my band and official seal this 30th day of No- 
vember, A. D. 1885 
[SEAL. | L). M. CASHIN, 
County Recorder. 
Per I). S. Cl A 
Deputy 


Exhibit X 4 to Motion to Dismiss. 


AFFIDAVITS OF ReEaL Estate AGENTS AS TO VALUE OF 
PROPERTY 


STATE OF CALIFORNIA, ) 
City and County of San Francisco, § p33 

William F. McAlester, being first duly sworn, says that 
he is and for more than 22 (twenty-two) vears last past has 
been a real estate agent doing business in the city and 
county of San Francisco, State of California, and as such 
is well informed ol and knows the values of rea! estate sit- 
uate in sald city and county, and the value ol the lot of 
land hereinafter mentioned ; that the highest value ot the 
said lot of land is the sum of $500.00, and that the said 
value has not any time during the three (3) years last past 
exceeded said sum of $500.00, 

The sald lot ot land herein referred to 18 that certain lot, 
situate in said city and county, commencing at a point on 
the southerly side of Francisco street distant 123 feet east- 
erly from Van Ness avenue, thence running easterly along 
said line of Francisco street 37 feet and 6 inches, thence 
at night angles southerly 137 feet and 6 inches, thence at 
right angles westerly 37 feet and 6 inches, and thence at 
right angles northerly 137 teet and 6 inches to the point of 
commencement. 

Wm. F. McALgester 

Subscribed and sworn to before me this 27th day of No- 
vember, 1885. 

[SEAL. | Lee D. Crate, 

Notary Public. 


' 2) 
STATE OF CALIFORNIA. ) 
City and County of San Francisco, § = 

a Jas a. lynn, Cou! t} CiCTK ot the city and county of 
San Francisco, State of California, and ex-officio clerk of 
the Superior Court thereof (which court is a court of record, - 
having a seal,) do hereby certify that Lee D. Craig, Esq., 
whose name 1s subscribed to the annered jurats, was, at the 
time of signing the same, a notary public in and tor said 
city and county, duly com issioned and qualified, and au- 
thorized by law tO aAdTHINISTe! ouths, ete... and full faith and 
credit are due to all his official acts as such notary. 

And I do turther certify that [ am well acquainted with 
the handwriting OT the said notary public, and verily be- 
lieve thal the signatures to the sald annexed jurats are 
genuine. 

In witness whereof I have hereunto set my hand and 
affixed the seal of the said Superior Court, at my office, in 
said city and county, this 4th day of December, A. D. 1885. 

[ SEAL. ] Jas. J. FLYNN, 

County Clerk, and ex-oflicio Clerk of the 
Superior Court, a 


STATE OF CALIFORNIA, } 
City and County of San Francisco, § 


QO. F. Von Rhein, being tirst duly sworn, says that he is, 


-_ 


? ’ 


and for more than twenty vears last past has been, a real 
estate agent, doing business in the city and county of San 
francisco, Stats O} California, and as such 1s wel] informed 
of and knows the values of real estate situate in said city 
and county, and tne Value of the hot oO} land hereinatter 
mentioned; that the highest value of the said lot of land 
is the sum of $400, and that the said value has not at any 
time during the three (5) vears last past exceeded said sum 
of four hundred dollars 

The said lot of land herein referred to is that certain lot, 
situate in said city and county, commencing at a point on 


; Be! ° ta ’ 4" . . ; 7 4)*) 
the southerly side of Francisco str et, distant [Zo feet east- 


erly from Van Ness avenue, thence running easterly along 


said ine of | rancisco street s/f feet and f) inches. thence 
i 
at mgtit angies southeriv 15/ feet and 6 inches, thence at 


7 


right angles westerly 37 feet and 6 inches, and thence at 


inches to the point of 


S nortneri\ BY reel and is 


O. F. Von REIN. 


le 


right ang! 
coOomMmmenceme!l 
Subscribed 27th day of No- 
vember, LS&5 
/SEAI LEE WD. Crate, 
Notary Public. 


mrancisco, 5 


Citv and Coun 
says that he ts aud 


Maurice Dore. being first dulv sworn. 
for more than twenty-five (25) years last past has been a 
real estute agent, doing business in the city and county of 
San Francisco, State of California, and as such is well in- 
formed of and knows the values of real estate situate in 
said city and county, and value of the lot of land here- 
linafter mentioned: that the highest value ot the said lot of 
land Is the sum of S600.00, and that the said value has not 
at any time during the three (8) years last past exceeded 
sald sum of SHOU OO 

The said lot of land herein referred to is that certain lot, 
situate in said citv and county, commencing ata point on 
the southerly side of a “Al sco sireet, distant | 23 feet east- 
erly from Van Ness avenue, thence rum ing easterly along 
said line of Francisco street 37 feet and 6 inches, thence 
at rigtit an aL 5 & pitie BY feet and oO Inches, thence at 
right alugies westerly 3/ teet and 6 inches, and thence at 

ruil ris 7 t and 0 ine nes to the point 


of commencement, 
VMIAURICE DORE. 


Subseribed and sworn me this 27th day of No- 


vember. L S&H 
ISEAL. | LEE D. CRalte, 
Notary Publhie 


| 


STATE OF \ALII NIA, 
® ’ il 
Citv and County ot San Francisco, § 
H. A. (‘obb. being first dulv sworn, says that be is and 
. . ' ' . 4 ea | ' P . 
for more than thirtV Vears last past Das Deen a reai estate 
loing business in the city and county of San Fran- 


90 


cisco, State of California, and as such is well informed of 
and knows the values of real estate situate in said city and 
county, and the value of the lot of land hereinafter men- 
tioned; that the highest value of the said lot of land is the 
sum of $600, and that the said value has not at any time 
during the three (3) years last past exceeded said sum of 
SHOU. 

‘The said lot of land herein referred to is that certain lot, 
situate in said city and county, commencing ut a point on 
the southerly side of Francisco street, distant 123 feet east- 
erly from Van Ness avenue, thence running easterly along 
said line of Francisco street 37 feet and 6 inches, thence 


at right angles southerly 137 feet and 6 inches, thence at 
right angles westerly 37 reel and 6 inches, and thence at 
night angles northerly 137 leet and 6 inches to the point 


of commencement. 


nm. A. Come. 


Subscribed and sworn to before me this 27th day of No- 
vember, L885. 
[ SEAL. | Lee D. Crate, 
Notary Pubhe. 


STATE OF CALIFORNIA, oon 

a ‘ . . >» BE 
City and (¢ ounty of San Francisco, § 

Kichard H. Sinton. being first duly sworn, says that he 


= 


is and for more than thirty years last past has been a real 
estate agent, doing business in the city and county of San 
Francisco, State of California, and as such is well informed 
of and knows the values of real estate situate in said city 
and county, and the value of the lot of land hereinatter 


. 


mentioned; that the highest value of the said lot of land 
is the sum of $500, and that the said value bas not at any 
time during the three (3) years last past exceeded said sum 
of $500. 

The said lot of land herein referred to is that certain lot, 
situate in said city and county, commencing at a point on 
the southerly side of Francisco street, distant 123 feet east- 
el ly from Van Ness avenue, thence running easterly along 
said line of Francisco street 37 feet and 6 inches, thence 
at right angles southerly 137 feet and 6 inches, thence at 


> 


right angles westerly 37 feet and 6 inches, and thence at 


of tinge ancl ER ge ail 


ty 
> 
4 


right angles northerly 137 feet and 6 inches to the point of 
commencement, 
RK. H. Srvton, 
Ll6 Montg’y street, San Francisco. 


Subscribed and sworn to before me this 27th day of No- 
vember, [S85 
[SEAL. ] Lee D. Crate, 
Notary Public. 


Exhibit X 5 to Motion to Dismiss. 
AFFIDAVIT AS TO ADMISSION OF RKOGERs. 


STATE OF (CALIFORNIA, ; 
City and County of San Francisco, § 


~~ 


(Justav Sutro, being first duly sworn, deposes and says 
that he is a resident of the CIty and county of San ran- 
cisco, Stute of California. ‘That on or about the 15th day 
of November, 1885. Daniel Rogers. lisq., attorney for the 
plaintiff in the cause of Zeigler v. Hopkins, numbered 3259, 
in the Cirenit Court of the United States, Ninth Circuit, 
District of California, stated to affiant that the costs and 
expenses of the plaiitifi in suld cause had been paid to 
him (Rogers) * by the other side,” and when affiant asked 
him whom he called the other side, said Rogers replied, 
‘“Galpin.”” Said Rogers further stated to athanut that he 
(Rogers) had noe money to peat ror the costs ol taking tne 
appeal ana printing the bmef on appeal Ot behalt ot the 
plaintiti In suld cause: and that the said matters would be 
paid for uy suid (salpin. Said Rogers rurther stuted to 
affiant that he (Rogers) had never seen said Henry Zeigler, 
the plaint if in said action; and that said cause had been put 
in his hands by. and he had since said time carried on said 
snit according to the directions of, Mr. Zeigler. who is as- 
sociated with, and in the office of, said Galpin 

And further athant saveth not 

(JUSTAV SUTRO 


Subscribed and sworn to before me this 4th day of De- 
cember., Relelt 
SEAL. | Lee D. Cralis, 
Notary Public. 


24 


Exhibit X 6 to Motion to Dismiss. 


AFFIDAVIT AS TO ADMISSIONS OF HOPKINS. 


STATE OF C'ALIFORNIA. / 


Gustave ‘Touchard. being tirst dulv sworn, deposes and 


. 


SuVs that he is a resident of the « L\ and County of San 
Francisco. State of California that he knows Theron lt. 
Hopkins, the detendat t in the eanse of Henry Zeigler ”). 
Theron BR. Hopkins, mnibered 3259. in the C a €% 

the United States. Ninth Circuit. District of California; 
that on the 2th dav of November. ISSa. the suid Theron 
lk Hopkins stuted to athant as follows, to wit 
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in Zeigler ¢. Hopk ns | have had no interest in said prop- 


erty since about the 6th dav of Septeni: ber. 1884. On that 

dat | aalad ssid Propel Yio one | a. Rey. hor rie sum ot 

“, . , ° 

eovuv At the time said suit Was commenced | Wis 1b) poor 

heulth and vers foe e nnd contined tomy house. some 
" , . ' ' ion i 

time thereatter, and before the suld sale. t Was visited by 


" . ° 1% 
Mr Philip G. Galpin, who intormed me that he had called 


Hon mem retnution to the Sard suit. ana ie informed Me 


that said suit had been rought as a test case | asked 
him Wi THey had nor s ected some one else... us | Wis a 
very sick man. WI pon Galpin said that they would 
buy the property tro nd carry on the litigation them- 
selves, and would } eo ability in the matter 
Nii Ly ¢] ‘ \ : a yelVv eng rec] nN Con 
testing the tmiatt nt of ixes | 4 or Titi ! 


called to see } vyotiation of the sale of 
said prope ’ he Sil { \ ey Would have 
the property ppra x 1! ise | e. und this was 
do ‘ Arid tie nia 7 ey WW ld Dav me SOovUU 
flor the property | sa Verv good price fo 
ine Property, Tike | 2 \ VAS pPuald To rhe 
by \ir. Dutert ‘ ‘ i ci] { (*] | () | 
Rev. This deed expr ; the true consideration, and no 
other consideration Was eived by me. Lhey asked per- 
mission ot me to col e The sult in thi HNwnie AS detend- 


Cjrenit Court of 


3) 
a 


ant. and said thev would retain Wm. F. Gibson. the attor- 


— 


ney, who until then had appeared for me in the suit. [ 
gave them permission so to do. Neither myself or my at- 
torney until these gentlemen came to see me knew that 
this sult was in any Way cones ted With the thatter of the 
opening ot Montgomers avenue since Inade the sald 
sale of Bald Property have had norning mn ath orm or 
manner to do with the said suit or ht mation, or paid any 
of the costs, expenses, or attorneys tees Tol carrving on 
sald suit on behalf of detendant 

Athant further states that said statement abo e-mentioned 
was made by sald t] } kins tO tit mn the presence oft Vi rs. 
Heard. the sister of said H } Kins. and in the presence ot 
Mr. George Lezinsky, an attorney-at-law, in said city and 
county of San rane SCO) 

Affiant further states that he is the president of the 
Union Insurance (Company, ahi Insurance corporation oft 
sald State of Californu a, and naving its prt neipal othice and 
place of business at sald CLV al ad county of San rancisco: 
that at the time of the filing of the complaint in said action 
oO] Leigie: 'z Ho} kins, ine sald L nion Insurance Company 
held a mortgage on the said lot of land sued for in said 


action, executed fo it DV sald | Kins; that said mortgage 


Was given to secure a note of S26 000 | that said morigage 
included a lot of land adjoining said lot above mentioned, 
being sitvate On The Sou ist Corie of Francisco street 
and Van Ness AV@CTIUGC, al AVING a lrontage ot 123 feet 
on Francisco street, and 1373 teet on Van Ness avenue, 
and other pi prerty : ir Salad Hil nv ith taking the said 
mortgage did not consider the said lot of land sued for in 
said action and the said LO y of any value, but 


thev were in ied ns Porsys as additional security 


for the debt secured 1 t the property included in 


sald mortgag ned, was 
, ; , 
1 a 
consid le i > Ma , - i . ~ . i ' | Salad l}- 
> ; , ' 
qevreaness [ ‘ } seprembvel 
IXS4. 1} =, 4 i i r i to Sit prPaaeeary 4 
ta) i ¢ 4 i= ~~) i P J i.” ; / } . ~ if i ta) 
os 
if) sat ‘ <4 : i I Oe) ri¢ 
BATINC Upol L | \ » © SuUulll 
i 
oft four nunared ie BAe } : . pit iue placed 
pron Silt; it DY i 1 5 | .- pany 
| 


, +} : ’ ' , ; i 
that masiti tI , miiic ei ‘ ‘ , Sas (il math’ [jt Sabitu 


ae 
PAG | 


_f ‘) = = j , 

sum of four hundred (8400) dollars. and sald companys eX- 
, . ’ , ; 

ecuted to said Hopkins a release of said lot of land, a cer- 


; 


tified copy of which release is hereto attached and made a 
part hereot; that betere the said payment above mentioned, 
sald | lopki ns ad Made orhel pra ments on sald note. 

L hat afliant Is now, and has been for eighteen yeal S last 
past, Lhe pee sie hit ¢ Lake mio nNsurance Company) , and 
has for ht ctth \ vears been a director and trustee ot Various 
corporations and savings banks in said city and county of 
San rar Cisco 


‘That athant in su capacities has dealt very exteusivels 


with reul estiiti » . Li iti . Lidl CITY and eouwnty 2) | ‘eral 
Francisco, and wi KnoWs the values of real estate in said 

a : » - ‘ } 
civ and county; tha ne sum of tour hundred ($400) dol 


lars is. and has been tor more than three vears last past, 
m thie estimation of athant. the tull Value ot said tot of 
land 
: , ' i 
And turther athant saveth not. 
(JUSTAVE ‘TOUCHARD 


Srubseribed ind SWwWworh To before hie this ith; (ay ot 1) 


SKAL. | Lee D. Crate, 
Notary Pabhe 


ly COMSIGECT ivment to L | Pith) I Nsuraice 
« , 6 : rt ' ’ , 
rT) ' iita ‘ ei} i ils ;? a Pil ; 
: , | j f j 
| Loy NLS sal ‘ surance ( rmibanv were ' Teleiine 
: ‘ 
Praouny i} tivias Pave TAG oOitboV the said Lheron 
, . ‘ ‘ ; } 
Kk. Llopkins, dat Zoth day of April, 1882, and recorded 
+ | 4} ; ’ ; ; ; i . 
In the oiece o i] y recorder ot the city and county 
. " . 
7 ’ ‘ . 
of Sun iCis O¢U of mn riguves ) ime Do, & 
, ; ad 
7 ’ ’ p ’ Puy . . ' 
eit tf {> wri } Peete bmiorigac i premises le} 
’ ' j ; 
: 
= ripeqd <i ae ?i ’ 
> + ’ . 
peroribiti 7 ‘ ‘ SQOUILTICTLY ine ‘) KF rancisco 
ys) 
alreetl Ciisiiil tuue lt [Wenrv-Thres | os leet 


tg 
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24 
thirty-seven (37) feet and six (6) inches, thence at right 
angies southeriv one hundred and thirly-seven { 137) teet 
and six (0) Inches, thence al right angles westerly) thirty- 
seven i leet and six U uches, thence al right angles 
northerly one hundred and thirty-seven (137) feet and six (6) 
Inches to the pot of DewWinnIng 
. | 
Noth y herellh Contained Shall lu any manner ve deemed 
us AneC! ir Tih ehh OF id mortgwav 1pOls LHe remaluder 
Oot the [Vy des ed ic he Dulance OT the 
peel 14 3 i SUTlL TOW «aiule ti rt) > W rwenrfrv-one thou- 
sand on indred (S21 10 ’ 
i INSURANCE COMPANY, 
by G | IARD, L’resident, 
SEA] las. |). BAILEY, Secretary 


it or t 4 i} : \ i) Oue thousand 


" > > . ; 
( i) Liat Hitt > 
‘ . a l. 17 alte 
CiY til puis i Sehe ‘ = ' rid ‘ } ij . ¥ UIC’, 
notar } ; i cA | , sai i \ oes ‘ ‘. re Ming 
o . 
> , ’ : ; ’ 
therein. dulv commiss ed and sworn, persona Lopeared 
rt 
— ‘ ’ , . i }/ ‘ 
(igustuvé 1 dt] i | a, | ' i¢ l} cil (j oh | |) ere’ 7 ve | ot on oe 
. + : 4 " ’ ’ ° be 
Lary, KnUOWH to me the shies int and i Li } : Lie COr- 
poratl ti that executed Ul | ve nstrument, and ackKnoWl- 
} | . +. ¥ ’ 
edged to me thal 8u Or] wilot eX ec the same 


LD. M hin, county recorder, do hereby certify that 


the MIILDeAS i is <« \V Ti rit. i i . chiitsA ; rl i yi t 
rhiki rec ra — Will appea 1? iwi n 


leases | \I rigage pave ya now iti ih otmce, ana that 


sald copy has peen compared With the ol vinal, and 18 ti 


correct transcript there! 
Witness my hand an? official seal this 30th day of No- 
vernber, A. D. 1885 
> me SHIN. Conn¢ry liecorder. 


SEAL, i? . . isk’ e 1) ' ity 
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Exhibit X 7 te 
ADM] oF LLOPKINS 


STATE OF CALI * } 


City and County of Sa francisco, ( ras 

(george Lezinsky. b y first dulv sworn. dep ses and 
SAVS that he is an atl nev and counsellor at law. residing 
and having his office at thy ty and county of San Fran 
Cisco, state ol Califor . | he kn Ws Theron I Hop- 
kins, the defendant im use of Llenrs Le vier 7? Theron 
I Hopkins, num ered 53259. in the Cireunit Court of the 
United Ssiates, Ninth 4 a District ot Clahltornia. 


That on the Yi ith dav of Novelty < IXS.. the said ‘Theron 
lX. llopkins stated to athant as follows. to wit: 

“*] do not now own or have any interest in the lot sued 
for in Ge 


’ 
— 


ler? Lhe) kins: [ have had no interest in said 


of SHOU At tne tithe sald sult Was Com nenced., | Wis in 
pool hie itil al (| Vi r\ i" il Ll contined tO mV house some 
time thereafter, and before the said sale, I was visited by 
Mii Philiy (x. G ly n. WwW yintormed me that he had ealled 
Upon me in Mr lation t the said suit. and he informed me 
that said suit had been brought as atest case. [T asked him 


whv the \ mw not se i some one ¢ ise. ius | Was a very 
sick man. Whereupon Galpin said that they would buy the 
properts from me and carry on the htigation themselves, 
and would reiieve me of all liability in the matter. Vr. 


ed in contesting 


7 


Dutertre. who has he Nn so activels eClnorus 


the matter of pavinent of taxes for paving the interest and 
j ’ ] ’ , . . | . 

bonds ror the Opening © Vion roOmery avenue, called to see 

me in regard to the negotiation of the sale of said property 


in said suit. He said that he would have the property ap- 


‘> 


wet 


praised to fix H purchase price, and this Wiis done. and he 
informed me that thev would pay me S600 tor the property. 


| considered this a very rood price ror the property and 
accepted ft. The money Was paid to me ty Mr. Dutertre, 
and I exeented a deed therefor to J. J. Rey. This deed 
expresses fhe He Consideration, an no other consideration 
Was received by me. ‘Thev asked permission of me to con- 


. , . . } 
tinue the suit In mv name as defendant, and said they would 
| 
i 


retain Wm. F. Gibson. the attornev who until then had ap- 

peared for me in the suit | cave them permission so to do. 
=, ; 

Neithe mvself nor mv aftorney, unt rnese gentlemen 

came to see me, Knew that this suit Was in any Way cob- 

nected with the’ matter of the Opening Of} Montgomery 


aAVeTIuUe a rit*t | Prpikeie rie aald gHle (>7 Said property | 


have had nothing in anv form or manner to do with the 
sald suit or litication., or paid any oft th 
attornev’s tees for carrving on 

fendant 


Attiant furthel erares Thal 8a it stTarerment al) Ve mentioned 


was made by said Hopkins to him in the presence of Mrs 
Heard, the sister of said Hopkins, and in the presence of 
Mr. Gustave ‘Touchard, in said city and county of San 
Franeisco 


Affiant further says that said Theron RK. Hopkins made 
il sim lar statement to him on the Z4th dav ot Novembe! 
LXS5 


. 


; t « 7 + . ts " 
~ and that af said tast-mentioned time. said statement 


Was made to ama my Sill mKINS in the presence oT 
: ° , 
" . . ‘ . ' »,. Lr? 
Mirs Hieard. fi? SISLCP OF Bil i 1] PATS 


; ' si; 4 . 
And rurtnel athan! Saveth not 


(JEO. LEZINSKY. 


Subseribed and sworn to before me this 4th day of De- 
cember, A 1), ISS85 
‘SEAL. | LEE D. Crata, 
| Notary Public. 


ee i a AN NR A A ig I EL AACE OE 
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Exhibit X S to Motion to Dismiss. 
MiovinGc AFFIDAVIT. 


STATE OF CALIFORNIA, } 
City and County OT Salhi he ANCcISCO, § 


. 


M. Lewis,’ being first duly sworn, deposes and says that 
he isa il esd ntoft the eitv and cou nty ( yf San rane aco, 
State of California ihat he is the agent and attorney-in- 
fact ol Car] Liebm Wn, Sormon lle xheimer, and Jacob 
Triest, all of whom are residents and citizens of the Em- 
pire of Germany. 

That On the lst da if April. 1872. the Legislature ot 
the State of California pussed all act entitled *An act to 
the city and county of 
San Franciseo, to be called Vontgomers avenue, and to 


— 


Open and establish il }) loile street i 


on said April Ist, i872. ‘That under and by virtue of said 


take private lands therefor.’ and which act was approved 
act certain bonds, called Montgomery avenue bonds, of the 


; 


denomination of one thousand dollars eacl), were issued to 
the amount of fifteen hundred and seventy-five thousand 
(S1L.075.000 dollars. Wri } sald bonds, together with the 
interest there nm trom the Ist dav of January » ISS l. are 
now outstanding and u paid That said Carl Liebmann 
isthe owner and holder of one h indred and sixteen of said 


wTreOn, That 


— 


bonds and the COUP ms OF hnierest unpaid { 
said Solomon Herxheimer is the owner and holder of 
seventy -tive of said bonds And the coupons of interest un- 
pal tnereon, That Salad Joseph Triest is the owner and 
holder of one hundred and twenty-seven of said bonds and 
the COUPONS ot interest if} aid tnereon, That un action 
is now pending, on the said bonds owned by said Lieb- 
mann. in the Cirenit Court of the United States, ninth clr- 


— 


cult, district oO] C‘alitorn 1. and which action is numbered 


8343. That an action is now pending, op said bonds owned 

by sald llerxheimer. in the Cireuit Court of the [ nited 

States, ninth cireuit, district of California, and which action 
} } *>e> aad 

is numbered 3347 hat an action is now pending on the 

said bonds owned by said Triest, in the Cireuit Court of the 


United States, ninth circuit. district of California. and which 
action is numbered $8540. Which actions are brought to 


. i oeuianinae 
as a — ee “a a 


(eee = nS RR TT cc a 
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declare the validity of said bonds. That npon the trial of 
a similar action in the said Cireuit Court, Philip G. Galpin, 
Esq., has appeared as an attorney in opposition to the said 
bonds, ¢ aiming to represent as his ( ents a | number of ihe 
property owners of the district aftected Dy the said act. 
That the said Gal} in has fled brets in said cause In OpDpo- 
sition to the said bonds 

‘That afhiat t to the best of lus abil ty, has investigated 
t] c facts Inthe cause Oo} \f rier # ae pins, numbered a2oy 
in said Cirenit Court, and has been informed and believes 
that the pric tif] In said Cause, Henr \- ivler. 1s the father 
of Wilbur G. Zeigler. who is associated with and in the 
ottice of SAld (en peati Tl at sald Galpin, acting through 
said Wilbur C. Zeigler, procured a deed to the property In 
controversy, to be made to sald ar nny Leigier D Samuel 
F’. Sinclair, who held a tax-deed to said property under a sale 
made tor deli quent tuxes, under the statute of the State. for 
the Issuance of the sald Montgomery avenue bonds, and 
which deed is the deed under which said Zeigler claimed 
title in said action. ‘That the money paid to said Sinclair 
for said deed was furnished by the aforesaid clients of said 
Gal) lt). TI at atter baving procure d said deed to be made 
it} the name OF salad He ners \R imgier, AaB ALOT sald. said (Jal- 
pin procured Daniel Rogers to bring said action, That 
eral how rs was selected, designated and « mployed by said 


_ ’ . ’ i } i > ‘ 
Galpin,and the POS DHI tOsalad Rogers in said action have 
been paid ry) said Avil] nb atid Tis al resuld cients, hat 


whatever expense haus vech l irred bv the said plaintiff, 


Henry Zeigler, and his attorney, Daniel Rogers, have been 


borne and paid by said Galpin and his atoresaid chents. That 
alter sald wacliol The ee oOugut suld laulpin procured 
i 
4 : ‘ . . " : 
said defendant Hopkins to convey said property to one J. 
| e ’ > 
| 4 . ah ; i : : +? : - 11 | ti lip 
. Les. Tied 7id ‘*¢] i} — 82 : og qT Lire \ ide! lie ciiTes 
; + 
etein a | j 1] i = iy ' | iti ; ‘ lis i* ration of 
Sila I «| I ' I / ‘ \ j mh tit st? “uis Wiis 
’ 

| i | mii ty ‘ Se = j I » L byaut Liie Salad 
* 
‘ , _ at 
G 1 has had 1 vement of said action in the said 

. f ; ; j ’ ’ Teoet ’ | t} 
{ ry; | i “ ~ i i j i i ; Gti Le. } 

; > 7 y 
* : a 
sicies ‘ » | i il ‘ ‘4 tT Hil) ‘? St] iis 
( \T) ii j St's i i | Lear tl Ik wrerTs ss «ile 
+ ’ >. | 9 >? > i , ie on « t 
QP TI SY Of] S F itl ii ei ‘ ti, bial CeTi Tri i Paty nuiana 
i 
: , i , an ntireiv @ ded ; ! 
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CO) ae 


That from the said and all facts which affiant has learned, 
he is convinced bevond doubt that sald action of Leigier v. 
Hopkins Wus instituted and carried on and is now being 
prosecuted as a collusive suit, entirely under the control of 
parties who are interested in defeating a recovery Upon the 
aforesaid Montgomery avenue bonds, and for the purpose 
of obtaining Irom this court, by collusion, a decision ad- 
verse to the holders of said bonds. 


And further athant savetb not. 
M. Lewis. 


Subscribed and sworn to before me this 4th day of De- 
cember, 1885. 
| SEA L. 


Lee D. Crate, 
Notary Public. 
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Brief in Support of the Foregoing Motion. 


This court has ever been careful to protect itself against 
suits involving no real controversy between the parties, or 
suits not involving amounts sufficient to give jurisdiction, 
regarding them, in legal contemplation, as frauds upon the 
court, 

Dakota Co. v. Glidden, 113 U. S., 222. 
Webster v. Buffulo, 110 U. S., 386. 
Whiteside v. Hazleton, 110 U. S.. 296. 
Gage v. Pumpelly, 108 Ib., 164. 

Wood Paper Co. v. Heft, 8 Wall., 333. 
Cleveland v. Chamberlain, 1 Bl., 419. 
Lord v. Veasie, 8 How., 251. 


It is asserted with much confidence, that a perusal of the 
papers accom pan ving this motion will convince the court, 
no stronger case was ever presented tor the exercise of this 
power, to protect itself against merely colorable and collu- 


sive suits. than this 
DD. M. DELMAS and 


A. H. GARLAND. 


Attorney s for Rosenbaum. 
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TRANSCRIPT OF RECORD. 


SUPREME COURT OF THE UNITED STATES. 
OCTOBER ‘TERM, 1885. 


No. 201 


EDWARD J. CANTRELL AND HENRY 6b. PETTY, TRAD- 
ING AS CANTRELL AND PETTY, APPELLANIS, 


WASHINGTON WALLICHK 


he ay ¥ ' . 

fHik UNITED STATES FOR 
e crry’y > yyy : ’ : : ta, 5 . ,r ¥ , ’ 

; as0 8 Ful 7 vio i ; .)i i J Bure Re ’ , Nil 


FILED MARCH 9, 1885. 


nee mente i me + 


SUPREME COURT OF THE UNITED STATES. 
OC POPE R PrRRM, lees 


No. 20] 
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Q. 5. That was built, was it not, after you went into the mould- 
ing business in 1874”? 
A. Yes. 
(). 6. Was it purchased from Mr. Werner ? 
A. No. 
Q. 7. Will you then please refer to my question 4, and say 
ol whether you ever purchased from Mr. Werner any other 
enamelling machine than the one referred to in questions 2 
and 3? 
A. No, sir. 
Q. 8. What, if you know, beeame of this enamelling machine 
which you purchased from Mr. Werner? 
A. I took it from the factory an putt it in storage ; | do not recol- 
lect with whom ; I don’t know what became of it since then. 


Cross-examination 


X C). 0). Mr. Ladd, you have said that the box which you pur- 
chased from Mr. Werner had no central partition ; did itor not have 
a wood or iron bar fitting exactly between the ends, for the purpose 
of filling the rabbet of a moulding when it was desirable to enamel 
a moulding of that form —that is to Say, with a rabbet through the 
top or upper side - 

A. It had a movable bar of tron for that purpose. 

X Q. 10. Were you ever informed by Mr. Werner how long he 
had used that mae lime e or box and when he had constructed it? 

(( bjiect d to as not cross- xaumination, and as asking for hearsay 
evidence.) 

A. He told me that he built it in 1866. 

X Q. 11. Did he tell you whether he had used it since that time? 


(Same obrection.} 


A Hi said it had used it lt} his OWT) mil 

X Q. 12. Would you recognize a diagram of the machine you 
purchased from Mr. Werner in 1574, and which you say you after- 
wards took out of the mull and placed on storage, and which you 
savy you have lost all knowledge of 

A. Yes 

Diagram marke d S HH. A ir (y "sy shown WILNeESS, and he is asked : 

| (). 13. Do you ree TuEA that as a drawl ny of the box or ma- 
chine that you purchased from Mr. Werner, or not‘ 

(Objected to as Incompetent 


lize it as a correct dr: Iwing of the machine. 

| at her or not the vertical section 
marked “A, W. T. I.” shows the iron bar you mention as fit- 
ting between thi Clit ds O] the machine, and held in place by the 


P ame) 
le ir ‘B, W.T. F.2” 
angle irons marked >. : — 


(Same objection, and as not cross-examination, and as leading.) 


’ 


A. I understand perfectly what it represents, and it is the bar 
which you enquire about. 
o—2U1 
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becoming a member of the firm, on account of his knowledge 
and ability in the business, as represented to me by Mr. Ladd. | 
(). 5. How long did you remain in the firm ? 
A. Six or eight 
Q). 6. During that time what, if any, machine for enamelling 


; 


as , 
moulding was used by the firm 


months. 


A. ‘There was a machine used 
(). 7. Where was it obtained ? 
A. rom Wi jer, i 
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delivered the machinge rward nd if afterwards—how long 
| ! 
Objected to as not redi in relevant 
\. The amount was paid 1 merchandise, a part before 
i : 
2 WW ind a part after the delivery of the machine, how long after 
| cannot tell: 1t was within. | think. six months—lI think it 
Wis ii Paidl I) merchal Ise not POSILIVE 
i a 
I ‘J \\ per) aiiat \ =i 7] hy i demand i) money or puy- 
ment trom Wilkesons. and what answer did they make to the 
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A. I judge, if you inelude the patterns, it would cost from twelve 
to fifteen dollars, not ineluding the feed. 

.Q <0 Look at Robert Marcher’s diagram of his invention, 

marked reissue March 15, 1859, No. 671. In Fig. 2 you will 


93 observe the side plates, C C, terminating at the lower edges 

in flanges, and secured to the sides of the box; and explain 
where thev differ from the side plates secured to the sides of 
Werner's box (Exhibit C), and state also whether in your judgment 
they are not equivalents ” 


Objected tons not re-examination 


A. There are no centre plates in the Marcher box, or rather no 
slotted partition : tlic drawing of reissue Mareh 1, ISoo,. No. O71, 
CC are the outside plates and adapted to prepare one-faced mould- 
Ing, the whiting being contained between the two plates, and not 
separated by il partition | don’t consider these Pilates thas equiva- 


le nt of the prlaate s you refer LO in exhibit { 
liecross- xamination 


R.A. When you purchased from Werner a machine for S300, 


] . « ] : } 
what (didi 1] include 1th thet 
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DOX 
| Tok 1% ; i} } bya | 
A. The driving power for the machinery, which would have cost 
t ; , . 
me more money if I had made tli patblerhis to get it up 


W. WALLICK. 
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Sworn and subscribed before me this 17th day of January, A. D. 
ISS1. 
{=a SAMUEL BELL, 
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Specuu icaminer 


i ’ | y ‘ ’ .* * s ot 7 ‘ : " 7 ' , " " 1’ 
4 hited States ( i] ii ‘ ‘Fil . eastern Distriel a Penusvivanila. 
nal " ; ri. | Ie .% ‘ «+ 
April Sess ms, LS¢-) I] ALUTLLS 
‘ | 


. ; . : . ; 
' : ‘ uy Le : ¢ ? “yt? +? *y) + . , ] ‘, * | 
Pestimon LKe DC LOT A ir Carlin ALLOTIECV-AbIaAW Glad TOULAPFY 
" , - , . ' ‘ 

' j . 7 7 } ’ a? y “¥ ’ ' ‘ ‘ ' nc :% ° 
public, at his office mn the village ol [lem-stead, Queens county, State 
. . , . 7 , , . : 

: i +} ti, ' ' +E . | . 7 ° | i+ ; 
i>] Ne ‘\ VY ork. on Lilt eOth Gav OF Janua’ry. ‘ j (dil MCL iatil Ul I it 
‘ + | leat 
(ié q*?iciel } ~ ’ rig it) Vi ; ‘ 2. « j= 


j ii lil ii i H AY 7 lt] j j it 
|), 1% NI) | hy Wall } ~ | ‘| le Ta] ‘On T ’ lonte \ir 
i Preset] i | POLL “mint’] cP SLIOFLILG ! sti if PPEPLELAL EE i ¢ 
| — 
. — i. . 7 - © 
It is agreed that the following deposition of Frederick W. Werner 
se ’ 
. , : , ; ’ ‘ } 
1} thy above-entitied mattel shall by taken t)\ mad betore A it. 
' : Ss } 
(,rittin. attornev-at-law and notar's pubic, With tie same force and 


] i : » +4 - i : — on r 4 
bn the said Grritiin had been appointed special exam- 
+. | 


iner by order of the court 
JOHN WALKER SHORTLIDGE, Esq., 
For 
HUBERT HOWSON, Esa., 
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EDWARD J. CANTRELL, &¢., VS. WASHINGTON WALLICK. 6] 
placing those blocks or pleck s of wood in the box it makes the box 
shown in) diagram HI. the only ditler« ice beng that this Is i hop- 
per form, and in the diagram the plates are perpendicular; this box 
Was Just pul together a few moments ago for the purpose of illustra- 
tion by Tile 
(). 12. There is nothing then used in this box in addition to the 
Marcher box except the blocks of wood? 
A Phiat is all the difference 
\) ca. understood you La) Sih \ that you Tee this alteration or 
used the Marcher box in this form in 1866 
\. | did 
(). 14. Did vou use a bar to fill the rabbit made of wood, or iron, 
(i both 
A. I first used wood. afterwards iron 
WS (). 15. Why did you afterwards use tron 
A Qn account of thr Weir. 
(). 16. Did you make any further improvements in boxes for en 
ameling mouldings: and, if so, when? 
A did. 1th IS7.). 
(Q). 17. Did you make improvements for any purpose prior to 
ISjo? 
A. | did. but not to use them | made drawl rs «Of the box 
marked Complainant's Exhibit C in 1871 
(). 18. When vou constructed the box, im 1875, did you follow 
thos drawllgs, or did vou di part in als respect iron hem ¢ 
A. Phe Sibiiie drawing were used without alterat »] 
Mr. Howson calls for the production of the drawings 
Witness continues Phe ad iWilhys were used for maki aM thie }eit- 
ents by whichAo construct the castings | had two machines built 
at the sume tims | then delivered them to Mr. Titus, of Hemp 
stead, for the purpose of building another, and | have never seen 
them “TTC L\ use thre dy iWwititvs becam =() solled i] 7 LOT that 
thev were worthless and when the last machine was constructed | 
had to be there mvyself to designate the lines, which had become 
nearly eff; 
(J \{) iderstal | Vou to Sa\ thisat thy =f il \' - Wort Colt) 
pleted in 1871, and were used for constructing the boxes without | 
alteration 7 
. oo 
(1) YO. Did you make anv boxes from 1SS6 to 1S60 of any kind 
if so. when. and deseribe how thev were constructed ? 
A. I made two boxes like the 1S66 machine shown in diagram H: 
they were both raat n IS7O: [1 Le hem fo eh] ' 
(). 21. Did you not ike box in 1S67 or in 1S68 j 
‘y') \ anh) ) ,7 Positive , 
By ww - I rae } itor 
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Supreme Court of the United States. 


OCTOBER TERM, 1885. No. 201. 


EpwARD J CANTRELI 
AND 

Henry b. Perry | 
Trading as Cantrell & Pet 


App al trom the 


Circuit Court of the United States, 


gas =a kor the kaste ri | istrict 


IN EQUITY. 


‘~/ ry P if 


The appellee filed his bill in the Court Ly low May 1:5, 

1879, charging appellants with infringement oft his letters 
; 

Pate nt No. 163.825 dated \| i\ 2°). 1875. for an ull ced ‘“ im- 


: ae at : 1? Ff " 
Mm apparatus tor cnameirins: mouldings. ( Reeord 


. , rif | 
proven ri gd 


ms de 


The appellees were served, appeared, and filed their ans- 


\Wo we Record }) }. 
iY plication was filed July 23. 1879.( Reeord )). fy, 


Qn April Sth, 1SS80, an imendment to answer was filed 


* . ’ ’ ’ . 
Destimons was taken on Hoth sides and the cause Was 


Ey ) } . ‘ ; ‘ 
«| by Butler, J sitting as the Circuit Court for the East- 


ri District (>] Penns rVithiin. \pril >). ISS. Wie tiled his 


} Statement. 


opinion May 3, 1882, awarding a decree for an injunction and 
an account, (Record p. Jl, 

On Sept. 25, ISS2Z. an agreement by the parties was 
filed, for a decree in accordance with the opinion of the Court, 
without prejudice to Re spondent’s right of appeal. (Record 
})- 5. ) 

On Oct. 12, 1882, the Respondents perfected their appeal 


to this Court. Record 1). OF). ) 


The ISSueSs raised by the pleadings are ; 

1. Was the respondents machine an infringement upon 
the Letters Patent of Complainant? 

2. Was the alleged invention of Complainant anticipated 
by prior use ? ) ‘ 

3. Was there patentable novelty in the alleged inven- 
tion of Complainant ” 

— Complainants specification sufficient, or is it “too 
large” by reason of embracing old inventions without dis- 


claiming ”? 
ASSIGNMENTS OF ERROR. 


The learned Court below f rred. 

1. In adjudging that “the Defendants device infringes 
the Plaintiffs.” 

2. In holding “that the mechanical appliances are vir- 
tually undistinguishable and the mode of operation and the 
results are identi hg 

3. The learned Court erred in adjudging “that the alle- 
gation of prior use is not sustained,” by the evidence. 

!. In adjudging that Complainants Patent No 163,825 
of May 25, 1875, is valid. 

5. The learned Court below erred in awarding an in- 
junction against Respond nts, and il decree for an account. 


6. The learned Court below erred in not dismissing 


the bill of Complainant. (See opinion, Record p. 91.) 


| 
’ 
} 


all 


‘ 
_ 
on 
| ’ 
’ 
] 
‘ 


First and Second Assignment of Error. o 


Kirst AND SECOND ASSIGNMENTS OF ERROR. 


The evidence in support of the alleged infringement, 
aside from the averment of the Complainant and which is denied 
under oath by the Respondents, is the testimony of an expert. 
The value of expert testimony can generally be determined 
by its intrinsic evidence and the qualification of the witness. 
Thus this person’s answers to cross-questions 8, 20, 22, 24, 25, 
26, 27 and 28, together with his shuffling and evasive an- 
swers throughout, disclose the value that should be accorded 
to his testimony—as follows : 

XQ. What is your knowledge of boxes or devices 
for enameling mouldings, and where did you acquire that 
information. 

A. I have no practical knowledge derived from ex- 
perrence in enameling mouldings, but | believe | clearly un- 
derstand the nature of the Process, and the requirements of 
an apparatus for effecting it. (Record p. 11.) 

XN Q 20. Are you familiar with the patents that have 
been granted for doing this work ” 

A. I am_ not, exeepting the Complainant’s patent. 
( Record p. 12. 

XN QQ 22. Have you explained how it was done prior to 
that time, meaning the time that (Complainant’s patent was 
cranted t 

A. I have already said that I was not practically famil- 
iar with the enameling of mouldings, but that I understood 
the nature of the process and of the devices used in a general 


wav. (Record |). pb 4 
Question repeated 


\. I did not intend to give more than a general deserip- 


tion of the process as | understand it is done at present, 


+) 


(Record p. 12. 


{) First and NSeeond AS nonment Of lerror 


X Q 24. In response to X Q 19 did you intend to de- 


. . ; . . 
seribe, or did you deseribe, er Coon puaiMants method of en- 


ameling moulding, or th ) is In common use prior to 
> 7 . . ‘ 
the use of his device” 
A. I| meant to deseribe u veneral wav the process of 


enameling, and my answer to AX Q 19, will apply to both. 
(Reeord p. 12.) 


X Q 25. Did you. get your knowledge of enameling 
mouldings from the deseription embraced in Complainant's 
specification ? 

A. Principally from that: thouch hac previous 
know t deve ot frie thocds ot ‘ itine aor ¢ nameline \' ool or oth r 
substances in somewhat sping manner, Record AZ iZ. 


\ () 2%. W her clic Vo cde rive your knowledar or 


‘ 


miormation 7) enamelineg wood Or oriaer substance s. 11h HW SOE - 


what similar manner ~ 


A rom reading cutie Cyt ys rvation, iis there are many 
operations partaking of the nature ot coating wood or oth y 
mate rial with plastic or liquid substances Record }). 1? 

\ () 27. What did vou re id. and what did vou observe 


im re lation fo enameiing mouldings 2 
A. cannot cite you the books, or particular Instances, 

> ‘ 

( Reeord }). 
\ () 28 (‘an vou rive tne one siete mstanee, or one 
single "sy té re'tie’ Td) i7)\ pruaty ‘bel be Ob, OF One syrerle willie asile 


from ¢ wiplainant’s Sper iheation. from which vou derived any 


: uae is “ol +. i lee LI; ” 
mfiormation relating to the art of enamelime mouldings * 
| ’ , ' , , , 

\ | think the proces il be found des ribed in se, 

eral Ol tly mechanient CHcTIOINUIries, tout [ do Lert niihhe AanYV 
: P is a : It : . *? 

one it) PAaPoICuiar, Coors } Z 

lf I~ conceded threat my saornee eases a compel f ) A | ean 


Tt lean TT » $1 : ae a. ; 
rive a valuable Cyp ITY On On tine Cy ti Stion of mnirinewement with- 


1 ; ; . , . 
. ; ‘ i ' . 
hie 4 know ledore co] ai 7 {j 7 Wirt l™ rieey et i lyart il} thiis 


" 


Kirst and Necond Assiqnime ni of Error. i 


ease some such knowledge is necessary. Besides here the 


alleged CXTM rt anc the ( COLELPOLCLEDDELERT ditler as TO what his sup- 
posed Thy ntion Is. , 
s soo OX unination ot kK ite (Record }) ly ; 


X Q 54. Question repeated, as to whether the claim 
Is for i combination. 

| A. The slotted partition appears to be a new feature, 
and the claim is for the arrangement and construction of the 
enameling box in which this can be used in conjunction with 
parts previously used in enameling, and therefore the claim 
ihe ly sid to ty fora combination of old and new features. 


Record p. 15). 


—————E———EE 


A Q 55 Is not the bar or partition the new feature ? 

A. | it form oft thie end plates, or their openings for 
thy PUrpas described is new. (Reeord p 15). 

Wallick the Complainant in his cross-examination. says : 
4 (Reeord p. 54). 

X @2. Was the Box you used late in the fall of 1872 

j especially made for thi purpose 

A. It was a Marcher Box altered especially for the 
purpose, Reeord pp. 4). 


’ 


4 X Q35. Explain what were the alterations? 
\ 1, placing the bar i the Box to fill the rabbit of 

the mouldings and prevent the whiting from flowing in. 

Record }?. 4), 

j \ () S W hat if Ath change was made in the bottom 


and ends of the box 
j 3 Wi made no ¢ hang ut that time in the bottom. but 
changed th ends =i) that they would fit in the rabbit iis part 
of the bar or guide in the Box. This was in the year S72 
or earl part of 1875 ( Record }). H4. 
This witness examined in chief says : 


() 36 Do vou claim as part of vour improvement the 


EEE. 


~ 


iron or stee] end plates CuL thi 


signed to be enameled ? 
aa ae 


~ j , 
iron end plate 


make no se parat 


\\ ith An) Copy 


iiie intended tO be Chameicd V 


betore made mi TH Vement 


A me ee, 


A. | worked with t 


to (J i+} 


answer 
it 
in 
What time in 183 
” | think it was fi 
l/. W hat Improve 
first set it up. 
\. There 
ltecord p. 4), 


Was no miter 


set it lip. 


lt thus appears the all rent 
a slotted partition, or bar, or s 
the rabbit ofa moulding, ana a 
tween the ends of thi 
lLBPand 3. (Reeord L Ly 
which Wallick obtained his 


here 1s testimony in 


: ’ ' ; 
who seem to | whereof thi 


to feel under obligation to sp 


question: , 


Kk, W. Werner. a mechani 
eCnee, familiar with the art 


Stat of the art, and | prirsae at 


LP a re vou familiar ' 
“ : 
lmproved machine rs used 


i =e ite 


ord 1) i,t) 


March: I 


? 
mFrY 


I873 until | applied for a pate 


' 
i 


» ths cos 
"ii iif lent i 


¢ 


‘| 


? } ! 
V SIMA GL Wilt) fisd 


t 
fr 


; 
il 


7 


CVorsc 


im 
PUTTY 


mventiol 


‘ a 


Kirst and Second Assiqnment of error. 


of the mouldings de- 


An 


mould- 


im on thr end plate. 
| thy reverse ot thre 
in our establishment 


nm use 


Record }). Ol.) 


to January. Record 


; 


| ; ° . 
raihd Vou make on it atfer vou 


“provement atter we first 


? 
1 was what i 


the thickme 


lenct 


of wood 


ly to Wi lore he. 


See Resp. exhibits Nos 


<> the original Box 


LLpvOne 


by Thien hanieal 


CX} ris. 
hyped 


tor thre point, In answering 


expert ot V5 vears exp rl 


> * ’ > 
of enameline mouldines, and the 


— 


operator, testifies as follows : 


the 


: . . :, 
VATIOUS TNVenTIONs ana 


~ PELE} se 


~*~ 


= 


‘“ 


First and Second Assignment ot Krror. ‘) 


() 7. Are vou familiar with the patents or inventions 


of R. Marcher. for the purpos of enameling mouldings? 
A. Y es, Record }). tt} 
Witness offered as an ¢ xpert in appliances for enameling 


mouldings. Record p. 62 


W itness is shown model marked Complainant’s Exhibit C. 


i 


(Q) 27. In what respect does that Box differ in principle 


from the Marcher 0x iis shown tn drawing marked “Enamel- 


9 


ing Machine. Patented Odct 21. 1851. No § 448° 
\. In principle it is the same. This Box having side 
compartments in addition to the Mareher Box. The plates 
for the POLL ps (y] keeping the enamel out of the rabbits are 
substantially the same as the side plates shown 1 drawing 
No x 4 iS. without thre Hanes. Record p. 62 
Witness is shown two sid plates marked Respondent’s 


exhibit ly 


() Zo. Are not these the plat = shown in No. S.4 1S, 
and are thes Hot part of \Mlodel marked Exhibit C? 

\ Lhev are, Record p. 63 

(229. Did or did not Marcher use plates with and 


without Hane 
A. He did. and thes are used to-day in the Marcher 
Machines Record }) ).5 


plates are used ” 

\. Plates without the flanges. (Reeord p. 65.) 
Q) 51. Could you use plates with the flanges in making 
that moulding and in adjusting that Box as it is there ; par- 


ticularly it vou were enameing mouldings ora larger size? 


A I nave alWavs sec thie plates with flanges in work- 
ing the larger sizes, Record p > 
() 41 Is there anv substantial difference between the 


side plates shown if Diagram Hi \. i Gy.) and the plates 


marked lexhibit K.. and the plates marked C. C. in Diagram 


t) 250), In the Box marked Exhibit C. what kind of 


Se ee 


ee em wine 


10 First and Second Assignment of Error 


8.448. Fie. 2. R. Marcher and the sick plant sin Exhibit C. 
screwed to thi STi s of the two box or aye the in principle 
identical or e ju alent ” 

A ; In pl iInciple I hey i] dentiealt. i tou ra }). 4,4.) 

Q 39. Mr. Wallick claims as his invention, “an enamel- 
ing box divided into two « Onipartments Dy a slotted part ition 
and having Oyo TT nes al the ends ina line w ith thr slot in the 
partit ion.” | fas he made thos Opn TT rs | lat ti le S10 nates 
“in a line with the paar ition, and which in point of fact are 
holes eut mm the end plates the reverse of the shapr of the 
moulding cle signed to by Clit t (i, If} cLTD Wise dith rene from 
the end plates heretofore in use since Robert Marcher’s inven- 
tion, and which he deseribes in’ his specification for reissue, 


No S40). dated April a LS6O0). i- follows: © The end plates 


of the said hoppe r have their lower ede 


es Curt TO correspond 


+] 
git 


with the Transverse orm of moulding.” and which he 


further describes as pear of bis claim in his said spe cification ? 
\ It must of necessity be the same. Record pp. O4.) 
XN Q 28. In the Marcher Box are not the openings 
which are cut the reverse to tit the mouldings to be enameled. 
al wavs eut in the ede s of the plate # 
A. Not alway ® it «he pernne is on thi shape of the mould- 
ing. (Reeord p. 67 
X { 2 Zu a part ula Op nings in the end plat sof 
Box Exhibit I are formed so as to correspond with the blocks 
of w ood which form thy pearcie ion, so that t it mould ing Pasty 


be prop rly enameled without allowin : 4 he whit ny to cel 


~~ 


nite rn lybit =. I s not ft hat =) 


A No, sir. The Openings are mac to fit thre moulding 


without anv reference to the pieces. The pieces are more 


particularly ior a enide, lf Cie OPeninye the reverse ol the 


moulding, in the end plates is properly cut, it will keep all 


| P i | } : 
the enamel out of the rabbi . meretv allowing it to become 


stained Record mo. O¢ 


First ( rd Second Assignme nf of Error. | | 


XN Q 30. If the pieces of wood referred to are so much 
smaller than the rabbit of the moulding as to allow some of 
the whiting to flow into the rabbit, will not a moulding en- 
ameled on such a machine be detective ? 

A. No, sir, lf th pica of wood fills the rabbit too 


} 


Menve a racced sharp edge to the 


closely or Tiw ticht. if will 
moulding. lt wears out the plate and forms a bead under 


the rabbit of the moulding Record p. O¢, 


John G. Hoyer, an expert in the mechanical art of en- 
ameling mouldings, and a practical operator of 12 vears ex- 


. . : ’ 
perience, testifies as follows: 


Q 35. Are vou familiar with the appliances, the patents, 
and the state of the art of enam ling mouldings ” 

1. Lam. (Record p. 69. 

(2 . (re vou familiar with the Marcher Patents ? 

A. Ian Record p. 69. 


QQ . \re you familiar with Wallick’s Patent, No. 163,- 


Yes, sir. (Record p. 69. 

Q 10. Explain the alteration that Wallick made in the 
Marche box and upon whi h it claims & patent ° 

4 The only difference that I see is the bar—this piece 
of wood, Respondent’s Exhibit, No. 3. I mean the piece of 


wood with sheet rron on the sides. Record p. 69 70), 


() 1), \\ ould if té possi bl te) ETManie ia piece of mould- 
Ing without having an iron or steel end plate cut the reverse 
ot the mould ne intended to be recidive led. and to fit if acecu- 
No, sir. It has alwavs to fit it exactly. (Record }). 70.) 
() 22. If the end plate called the bit or seraper is made 


prope rly to fit the mre ulding brite ned Lo by enanie led. will if 


keep the enamel out of the rabbit without a bar. or any thing 


iZ ; First and Second Assiqnment of error. 


X Q 28. I now call your attention to Q. 22 and your 
answer thi \reto, ana ask you td) ¢ x plain how the ename!] would 
re kept out at the rabbit without it bar, or aun thing to take 


; 


the place of the tat 
A, lf you make the scraper ht the rabbit f xactly, if 
keeps the whiting out. (Record p. 
\ q) 29. if you pRAISS 2 double-rabbit moulding through 
an enameling box containing enameling composition sufficient 


4 


io properly eCname) the moulding. but without | bar or anyv- 


thing to take place of the bar, what is there to prevent the 


*? 


composition from getting into the rabbit 
A. The scraper, (Record }). i. 
XQ 30. Will you explain how under such cireum- 
stances the scraper will keep the enamel out of the rabbit? 
A. I did explain to you before. The scraper has to fit 
the rabbit exactly, and then it keeps the whiting out. (Reeord 
p. (Oe 
() 21. What is the principal use of the bar that Wal- 
lick uses to fill the top rabbit as shown in ¢ omplainant’s Ex- 
hibit B? 


A. For the purpose of a guid Record p. 71. 
() Ze). Is the bar necessary to ke i the enamel out of 


the rabbit ot the moulding 

A. It is not necessary. hecord p. 71 

XN @ 22. In passing a strip of moulding through such 
a box as you do use, do not the end plates guide the strips of 
moulding ? 

\. They do not Record Dp. «4 

\ () Zed. What does guide th Strips 7 


A. Qutside there are iron wheels which feed and enide 


the moulding, Wm connecTIONn Wi rive pixwide canuides which are 
; ’ , ’ amd 
the flanges. (lkecord p. 74. 
hep ] { : : ; ‘ 
rom the torevoinge testimol it Is apparent that the 
4 


alleged Improve ment ot ¢ omplainant | the bar a/one, and but 


Kirst and Second Assignment of Error. le 


one question is presented under the Ist and 2d assignment of 
error—Are the guide plates of Respondent’s machine an in- 
fringe ment of the bar of the ¢ omplainant’s. 

First, the plate s are shown DD the above testimony to be 
parts oft thr Nar it r Box. or rye hanical equivalents thereot, 
and second, that the alleged infringement is mu rely one ot 
ih ways of adjusting ili old machine, si) that if incidentally 
yy riornis the work ol 4 omp! “nants without the Use of Com- 
plainant’s Improve ment, and thi retore its utility establishes 
the tact that i Operates differently and is not an infrinvement. 

This superiority is sufficiently indicated by the answers 
of Kite to X 39. (Ree. }). l4 X 59, (Ree. }). 16.) X 72. 
Ree, p. 18. X\. 74, (Ree. p. 19 \ 680, (Ree p 19.) A 82, 


( Ree. )). 20), 
Wern r t¢ stified Ais TO construction of it spond nt’s Box. 


() 42. As I understand you the only addition which 
you have made to the Box known as the Marcher Box, 1s to 
unite two of them so as to make a double box. SO TO speak, 
and which being adjustable enables you to work any sized 
moulding in COMMON tise 

A. That is so. ltecord p. O4, 

() $e}. Is the Box marked Kexhibit [ a yy rfect Marcher 
Box or is it constructed of different parts of different boxes, 
ind does that account for the difference in the side plates and 
Hanges z 

A. It isa perfect Marcher Box. Th plates are in- 
tended to he and were thy Sine, but | eut off the Hange ol 


one of them te acd pt it to) othe , Wen Me Record t). 9S). } 


\ () oF Then vou do not find in the Box § 448 the 


central partition referred to in Wallick’s patent ? 
A. No. it is not there, Wallick’s is not intended for 


making that kind if mouldings Record i 


] } / rst and Necond Assign wnt of error. 


No mivantayve Is claimed Dy Wallick from fast ning 


sheet iron to the sides ot his bar. 


See Wallick’s examination. 


Q) 37. Why did you put these plates of iron upon the 


bar? Referring to Respondent's Exhibit No. 5. 

A. The principal object was to make it cheap as an ex- 
periment, ( Record |). D1.) 

( ’ >e, Would it then have answered your purpose just 
as well, to have made the bar of steel, iron, or wood ? 

A. Wood would not have answered on account of wear, 
it would have cut it down. lron or steel would have 
answered, (Record p. 41. 

Therefore the question is simply this, do these inside 
plates infringe upon the bar. This question is settled by in- 
spection. In addition to the occular demonstration presented 
ty the Mespective models of these machines, it is to be ob- 
served, the general principle or foundation upon which in- 
ventors operate, is to accomplish the larwest amount of labor 
with the smallest amount of physical force, and the simplest 
uti N iliaries, Thus. the objective point ‘ tiny entors of mould- 
ing machine ry, would be adaptability and acdjustabilits », SO 
that the erentest variety of this product, both with regard to 
S1Z0 and form. eould be produced with the rrentest facility " 
and with the most perfect results. The defendants have both 
“worn, that they ly cuibhye the owners by) purchase of the ('om- 
plainant’s apparatus, and found it unfit and inadequate for 
their work : that the \ thir wit aside as practically worth Ss, 
and at vrent ¢ X PCrise obtained the all ure df infringement. They 
also Say that the latter machine is adjustable, and COTTE tent 
to enamel mouldings of dimensions not exceeding four inches, 

[t will therefore perform all that can be accomplished on 
the Mareher Pat nts, and much more than all that can he 
dione on) the Wallick Box, anc in 7 much superior nianner, 


The superior quality of its work es compared with Wallick’s 


—~ 


N 


’ ; ) " ‘ 
. 4 r 
fh » sgn Second Twa fpivile if 7 / ye 


devie ; ATISeS trom thy more philoso] hical principles Lipon 
W“ hich it is designed and constructed, W fail Wallick’s Box 
will only take one or two sizes of the same outline, (for as 


rriniyve 


soon as there is a departure trom the torm with thr 
cut in the top, th bar must be removed, and then it Is no 


long r Wallick’s cl Vie thie Respond nts Ly ig both maova- 


I 
= ] I Lj ‘} } , : 
bie and adjustable, will take any size of anv form in ordinary 


lise, 


\vau , Al) TET TIse alvant cre arises Tron thie use of the 
thin steel side-plates, the elasticity of which, enables them to 
accommodate any defect in qualitv or unevenness in the wood 


or grain of the moulding, thus imparting to the completed 


’ 


work cl higher ana thner finish. ar! requiring lows prow r te) 


. . ’ : | ; 
force it through, and altogether avoiding the locking or wedg 


ine of the moulding. rs iz ima oT) + | this reli willie 


riunyit idling 
, » : : : ° : 
nature of a solid bar of wool rairon. tet into a rabbet or 


eroove cut through the Cop or thie moulding, as it is driven 


through thi box, The Pree ppeorisares ft this olnection to ait 

bar uit r partialls estimated tb a raect thint W allie Ik “iv s 
i 

hie worked iwe veaurs To ,ere' f ait : Metals iti this wise 

produced, es Record, itim\ [ = lestioOn yp} 4 una 


Werner encountered the same Oobsta =~ Record Db. b5—4. 

In view of these resul .. if mid hardiv be success 
maintamed, that thre fis cible or elastie sick pintes., (ever hac 
thev not been used bv Marche ie the equivalents of the 


inflexible bar: whieh will accumulate resistance trom. thi 


| : * : + ? 
slightest obstruetion, o1 even Trom the substance of the enamel! 
lf 1} lock ti \ | ' 
Itse iy SEDC ied? ta) inn rive iit i ith tiie equ 
“alent as generally understood, i when the one may by 


‘adopted mated | the other. th } | reg 7) skilled T thy art.” 


+ 


Johnson v Root, 1 Fisher's Patent Cases 363. In support of 


a : , ' , > % , ‘ . , : ‘ : ; 
thre foregoing reasoning i micas aot iM Mappropriat foneits the 
. ; j > ~ : ’ >?) 
observations ont Thre { OurTT In Johns ti bio I bid erp. where 

t 
Spragie | ~1\ = ai air if = : rT ' ™ i pee’ i - 7 e+ dene eine 


ar First and Second JAssiwnnes if of hy ui. 


“has been introduced and relied upon, that is, the results of 
“the two machines, when you com tt compare them : this 
* ay sometimes aid you in determining whether they are 
‘substantially the same. Now if ou machine, which is al- 
: leved to be in infring. ment ot another, produces il different 
‘result, or in other words is of greater utility than the pre- 
“ceding machine, it Pyheay be some evidence of a difference, a 


‘substantial difference between them. And the utility of the 


? 


“one over the other ira Ly sovreat, as to be satisfactory eVi- 


° 
- 


dence that some new principle is involved, and that it is not 
“ substantially the same.” 

Again in Eames v Cook, 2 Fisher’s Patent Cases 146. 
ei the mechanism emploved by thre patentee is materially 
‘different from that used by a prior inventor, and especially 
oj it be of such inereased utilitv, as to have wholly super- 


‘ceded the prior machine, it is no answer to a claim for a 


° 


’ patent, to say, that after all the boot was as well treed Ivy 
‘the prior machine as b> that of th patentec.” 

Also in ease of Parker v. es) A les 5 MeLean 63. “™ There 
" eas be different modes.” suys the ¢ Ourt, “of accomplishing 
‘the same object. [fatter a patent has been obtained tor a 
‘particular thing, another person, without borrowing from 
‘that patent, has invented a new mode of accomplishing the 
* SIC thing, Lae would be cntitled to a pxAte nt. ane would rheot 
, mfringe tha rivtits «9 the previlotls patentee.” 

The flexible or elastic side-plates and the solid bar, <o 
far from bemg, equivalent, and performing the same work in 


substantial ts tha saamnhe’ other, occ Lpon clireet]y Opposite 


principle “, 


Tha spring 7) the plates in the ease if equality of the 


Frooves or wood of the moulding, enable them to scl just them- 
ecives to the change Tht iat I — hile the rigid bar. or parti- 
tion as it is ealled, would under similar circumstances lock the 
machinery or produce an accident. The bar would in this 


“Isc eT ou the prineipl col Live wedere, white tha plates hy 


a 


* ; . ' ~ 
hipst aud Weed Assignnu nt ol hrror. | i 


approximating each other sufficient to compensate for the 
inequality would act on the principle of the safet¢ valve; the 
one would be the secondary cause ol the trouble, the other 
would CHUSe the machine to overcony it : thie one would be 
driven through by irregular physical force, if the resistance 
is not so great as to disorganize th machine, while the other 
vould continue to exert a constant automatic lateral pressure 
by grasping the edges of the moulding in a firm vet pliable 
hand, acting as i keeper ind ruide. and revulating the 
machinery as it operates, 

It will be observed that this was the prin iple object ol 
Marcher in his patent of July 26, 1859, No. 24,879, when he 


jointed his Box, so as to make it ndljustable by automatic 


. 


pressure, i i Record S.) fy). 

In addition ta) the ditt rences here In-betore explained 
between the bar and the elastic side- plates ‘based pon the 
opposite principles upon which the two devices operate, there 
is still another difheulty induced by the peculiar structure of 
the bar Mr. Wallick has adopted, 

lt has Lene i observed that he ins constructed it ota stick 
of wood the propel length and narled or <crewed sheet-iron 
to the sides, as hi SUVs “to ane it cheap. ee lny composed 
primerpal ly of wood, it absorbs motsture from the enameling 
composition and in Conse Ue nee of th ADSOrption SW it thus 
Inereasing the dtheulties heretotore suveested., that ime in- 
herent in the nature of this contrivan lhe tact that no 
single objection to thie use of one of thy =f (iis, 1s equally or 
at all eonimon To both. towet het with) thie radical litt rehces 
TL principle and eflect alread pointed OUT, AMOUNTS To Ccon- 
clusive evidence that they are not mechanical! equivalents and 
do nat perform thie “zi liie WOK i substantially the “Lhe 


sihtiliiaew 


Toirp, Frera anp SrixTH ASSIGNMENTS OF ERROR. 


It is shown bv the evidence that the supposed invention 
of Mr. Wallick the ¢ mplainant, and for which he obtained 
his pate nt. No. 163.825. was inticipated by Mr. Werner, who 
put the same device in actual use in 1866, and continued the 
same in practical operation in his business fora period of four 


VOours. That it Wiis the I 201d and continued in se hy others. 
Seo examination of | W. Werner Record p HO). 


() 4 \\ hie i lick Veo first SCC i bax for the PUP Pose Of 


A 
enameling mouldings like, or substantially like the model 
marked Complainant exhibit BR” 
\. Well I got pone i 1866 like this Exhibit B, ex- 


cept there Wasa shih difference in the under part or bottom. 


( Record }) ft) ). 


Diagram H. \. i. {; ™4 Reeord fil }) 0). shown 
Withess, 
() 10. Ix this a diagram of the Box vou constructed 


in LS66 
\. Itis. (Record p 60). 
() A Dict ,eetk ti™ ' Leal 1a) fil] the malsloet mide of Wow 


or iron. or both”? 


A. | first used won. atts rward-s ron. Record }) Te 
() Ag an Youll ike ara Boxes from ISOO Ta) Ika.) ot 
tii kine: 1; 4) when. Th cle <criin how they went «tilie 


structed ” 

\. | made two Boxes like the 1866 machine shown ith 
diagram li. The were both mide in LSad, made them 
for mveself, lkecord }. OF 

XQ 9. What became of the Box which you say vou 
made in TSG66, 

\. The Box made in 1866 was put on one of the ma- 


chines TH it) Isa. ‘e TH ote W frame and aw oiew feed- 


ile PPP MAPA, The iis ‘| rive tel Daw PRooord }) {}.) 


y af we if A - 7 Al + ® . ‘ 
lhird., ij ith Assvnment of krror. iv 


be i 


using the 1886 Box steadily 


the winte r’ oft Ni 
Mr. Ladd until 


had Theat Too if roa 


ree 4 
DLISTIICss, Tieele 
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was desirable to enamel a moulding of that form, that is to 
say, with a rabbet through the top or upper side ? 

A. It had a movable bar of iron for that purpose. 
(Reeord ) » 

XN Q 12. Would you recognize a diagram of the ma- 
chine you purchased from Mr. Wetner in 1874, and which 
you say you afterwards took out of the mill and placed on 
storage and which vou say you have lost all knowledge of’? 

a > 28, Record » bed), 

Diagram H (A. R. G.) shown witness, and he asked : 

XQ L3. Do vou recognize that asa drawing of the 
Box or machine that vou purchased from Mr. Werner, or 
not? 

A. | recouenize it us oa correct drawing of the machine, 
( Record » > bed de 

X Q 14. Please state whether or not the vertical see- 
tions marked A,(W. ‘T. F.) shows the iron bar vou mentioned, 
as fitting between the ends of -the machine, and held in place 
by the angle irons marked B(W. T. F.)? 

A. Lunderstand pertectly what it represents, and it is the 
bar abou which vou Inquire, (Record }) ede), 

Ri () 15. When vou used the machine purchased from 
Werner, clicl Vou or Lheot (lispense with the har referred to im 
answer to CTOSS- Gestion a: 

\. We did not dispense with it; we used it. (Record p 
+t). 

Robert Warren in his cross-examination, referring to the 
machines used by Ladd & Co. savs: 

XQ 64. Is vour recollection of the machine which 
you mentioned as the new machine, sufficiently clear to recog- 
nize it, if it was placed before vou? 

A. In SOG points, ves, ( Record }? bl le 
\ () >, Was it like the model now shown you? 


A. lt Wils something like it. Record }? 578% 


Third, bifth and Sarth Assignment of lerror. yA | 


The model shown witness is marked “Complainant’s Ex- 
hibit B.” = (Reeord p 1). 

This is about as positive “ais anything this witness said, 
and it is to be observed en passant that the model “Com- 
plainant’s Exhibit B,” is Complainant’s Box, and substan- 
tially the same as the Box Werner said he constructed in 
1866, and sold to T. C. Ladd & Co, in 1873. 

Charles ‘Tollner, another of Complainant’s rebutting wit- 
nesses, says in his examination in response to the lead of Com- 
plainant’s Counsel : 

Q 2. If you have ever been in the moulding business 
yourself, please state when and where ” 

ie | have been in the moulding business : | think it 
was in 1873 or 1874, 90 and 92 Fulton St. (Record p od). 

Q. 4. What, if any, enameling machine did you have 
when you first went into the business ’ 

A. We had what they calla chain machine; call it a 
cham feed machine. Record » pst 

() >. W her did vou get if 

A. Of F. W. Werner. (Record p 39). 

() 6. Did the Box of this enameling machine have any 
central partition —a bar to fit the rabbet’ 

te It did not. (Reeord )) oda? ). 

() ll. Please state whether or not Mr. Werner ever 
offered to sell you any other enameling machine ” 

A. He did. Record }) $4), 

() 13. If vou have ever seen this other enameling ma- 
chine of Mr. Werner’s, please state when and where? 

A. I think I saw it at T. C. Ladd & Co.’s; I think it 
was in 1875. Record )) +) 

() 14. How otten did Vou se it” 

a. lwice, Record }) H)), 

() l.>. When you saw it al ;¥ UU. Ladd W Co.'s ius you 


think, was it rigged for practical work 
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A. Yes, it seemed so anyhow. ( Reeord }) $()). 
() ys In what respect if any did the second machine 
differ from the one you purchased from Werner? 

A. In one the moulding was fed by a chain; in the 
other by a rubber pulley. (Record p 40), | 

() Is, ln what r “pect if you recollect did the Boxes of 
the two machines differ”? 

A. That I could not state. ( Reeord }) 1), 

i). ] $). lay you any reason to SUP pose that the Iwo 
Boxes were alike”? 

A. No, have no Prenson, ( Reeord }) 1()). 


X Q 22. Do vou know a Marcher Box when vou sce 


es | think l lo, Record }) i1). 

\ () Jed. Was not the Box sold to vou, which Vou say 
Wiis sold to you by Mr. Werner, il simple Marcher Box r 

\. I think it was. (Record pd4l 

\ () 2b, Was that the kind of Box sold to vou Ly Mir 
Werner? 

Drawing shown witness ; 

A. No, it ts not, Record p 41), 

\ () Be; Was the Box Vou saw af \e C, Ladd & Co.'s 
like the drawing now shown vou? 

A. It seems to me similar. (Reeord p 41). 

his evidence drawn from hostile witnesses, is all affirma- 
tive of prior lise, 

There ts testimony introduced by Complainant of an in- 
competent negative characte r. which cLppears intended lt in- 
ferentially rebut that of Mr. Werner; but it does not touch 
the time of prior use proved, from 1856 to L870, and does 
bet contradict Werner oni <inele port. 

Alfred D. Fox was examined during the illness of Re- 


spondent’s eounsel, ana in thie ADSeTICe ot Respondents, ana 


Wits never offered for Cross Nt tren, 


\\ 


Third. hitth and Sirth Assigqnme nf of error. 


In his exparte statement, he says he became a creditor of 
T. C. Ladd & Co., and undertook to conduct their business, 
after that firm had failed. He also undertakes to explain 
what kind of moulding was made, although a part of the 
time he was in Canada. 

it also appears that he paid for the construction of a new 
machine of Werner’s invention, “that was a new idea,” like 
which - there neve had been ath made a In respect to the 
new machine he confirms Mr. Werner, and as to the “ form 
of the moulding ” this appears from the testimony of several 
others to have been a preconcerted idea. The value of this 
testimony is for the judgment of this Court 


It is not altowet he r clear what (reorge M. Ball was ex- 


amined for. 


Robert Warren Wiis ¢ xamined and ras cre ss-examined. 
His slips ot MemwOryvy are worthy ot comment, He Is not 
clear about anvthing but thre “form ot moulding,” and the 


| \ 
ren“onl he mcieaur about that Is nor obscure 


In his examination he saves 

It » () py 4 \\ itti reference fo your recollection ot the 
different stvies of moulding m ule on the two machines, did 
Vou set everv Work ig clay while vou were at ‘¥ UU. Ladd W 
(‘o. factory thi mouldings produced ? 

\ Y es, Record p 32). 

Rk bk 74. And vou were there for about six months? 

\. Yes, about that. (Record p 32). 

q) 4. Please mfrite if Vou recollect. whether in this Mii- 
chime th eran ling Box lind at oct ntral partition 4 


‘ 


\. Vi\ recollection Is hort ciear about it : | think if 


had not. Record it 24 

Q 5. Why do you think it had not? 

\. From the nature Or thie moulding turned out—the 
shape of it? Record p 27 

(26. It vou can will you please make a sketch of a 


; 


y enameled on this machine * 
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A. l will, Record }) 27 : 

X Q 20. Do you know anything about the art of en- 
ameling mouldings 

A. Ont what | learned there, | Wil- there about six 
months in the vears 1874 and 1875, 1 think. (Reeord p 28). 

\ () Z2 \\ iff you be crononl enough lo make the old 
enameling Box as near as you can, upon that piece of paper? 

A. I cannot make it, but as near as I recollect it was a 
square Box ; there was no bottom in it, because the moulding 
fitted the bottom, and the whiting Wis on it: a knife that 
smoothed the moulding was at the end.  (Reeord iL 23). 


\ iP Sede Did the moulding fill the entire bottom ot 


‘ 


‘ 


the Box? 

\. | could not say positively. Record p 28). 

\ i) ZS. Will you be good enough to make a draft, as 
near as you can, of the new machine you mentioned tn your 
examination-in-chiet ? 

A. | could not do it; | could only refer to the work 
turned out, as [have sketched. (Record p 28). 

\ () >), Llow Lychan kinds of moulding could have 
been enameled in the new machine vou have reterred to? 

\. I do not know, Record p Zo 

\ Q3l. How many kinds of mouldings could have 
been CUMATibe oa it} thie Old tunchine vou have deseribed 

\. I do not know. Record p 2). 

XN Q3e. Did Mr. Wallick call vour attention to thes 


two figures when he requested vou to testify 


A. Ina veneral wav—I dont receoliccet anvthing im 
particular. Record } Ze). 

XN Q3Ss8.) Did Mir. Watlick draw the two figures, which 
vou have attempted to draw. at that time or at anv interview 


=tibpse calieht 


‘ : . +% 7 
\. | don’t recollect Record p 29 

a . 
\ \) ' 7 \\ if ij i rures ci iw) (ord VV iwi. Loo ‘ ar 


. 5 7 ey 7 
what moat 


Third. hifth and Sirth Assiqnine ni of kerror. Zed 


[ do not know. (Record p 30). 
‘ 1, Was that at the first or second interview 
At the first probably, Record p. 50). 
( 
shape ot these mouldings, without the aid ot Mr. Wallick’s 


\. 
XQ 
A. 
X ) 46. Could vou have recalled these figures, the 
drawings ” 

A. | think so, on aecount of the difference hetween 
them. Record }) UV), 

\ LY) oo, When did you first see Mr. Wallick ? 

\. Last spring. Record p 29), 

\ () 40, How many times have you “CCT him since 
last spring r 

* | don’t recollect whether’ it was once or twice, 
(Record p 29). 

\ Q 41. Are you prepared to swear that while you can 
recollect the shape of two mouldings which you saw made six 
or seven vears ago, vou are not able to remember whether 


Mr. Wallick deew those two mouldings for vour information, 


or tor anv one Uilsli. iW VOUrP Presence, within the last =i X 
months 

# What occurred six or seven vears ago made more 

1 ; ‘ 
pression | ed recently, Record p 29). 
H 
\ a be | clesire a direct answer to that il stron ’ 
he Vis somerninge oO the kind clone . lyut hy 

' i q*T ie } ' | |? ord }) yay 


fhe testimon t{ Thomas C. Ladd substantiates Mr. 
Werner. Ne Record p33 
kolward J. Dickinson i\- bie Wiis interested with -_. 
Ladd in the moulding business, and he is another witness who 
‘“t} leat thy ~~ ee De jf ii} uulding produced, only.” 


fbhis man savs he was at school until he was sixteen 


, } a ‘> 7 a 5 

vears ol age, then ne wen nto the drug business at 3 Park 
’ i ; ‘ : 

th WwW. Ni 4" Voor . 7 (‘el i} led ait Zz r\Wae) Vvoeurs, ae then 


en went into business 


4 Third, hifth and Nivth Assign yt of Krror. 


with T. C. Ladd in 187 lL. continued until IS75, and has since 
been soliciting advertise ments fora yrocery journal, SIX VeaPrs ; 
and yet he says he is forty-three years of age. (See Record 
pp od, 4). 

Seventeen years he don’t account for—under oath ; vet 
he was there, and must have known. 

LT pon the subject of his life and occupations he would be 
light. If his 


testimony tpn a sthoyect on which he Is most competent, has 


the best evidence, and could throw the most 


such a dark hole in it, of what ‘value is his talk on a subject 
itpron which he Is cont sso iwnorant, 

This prepares us for his answers to the pregnant and 
leading questions of the Counsel for the Complainant. 

Q9. Do you know whether in that machine there was 
a slotted partition or bar to fit the rabbeted strips, tO prevent 
the whiting from Howling into the rabbet ? 

A. Do you want me to sav ves, or no, or what? 
Record }) Sti P 

Counsel says: “State what vou know of yvour own know!l- 
edge, and if you ean t sii\ positively ves or rTM, tel] ils what 
you do know about it?” 

A. Witness continues: “ That vives a talse IMpression 
of the whole thing, tor this reason, | don’t know whether you 
want a detailed stat ment ahout the machine or an answer Ves, 
or no.” (Reeord p> be), 

() 1), [f vou know of vour own knowledge whether or 
not there was such a bar or partition in that machine, please 
tel] Ls ; if you only know from the work produced, on hor 
any other reason just tell us” 

A. [ know from the work produced, only. ( Record )) soe) ). 

Charles Tollner states that he purchased from Werner 
in 1873 a Marcher Box, and that he knows a Marcher Box 
when he sees it. That he saw the Box at Ladd & Co.’s 


iW we, and that he has hee Tetisaon To SUP prose if Wills hike his: 


~ 


ag , < j ; . j P 7 ‘ 7 
j iB, & / j ; ryidgt Sy ots) LSNuey biché ni (iT }: rrer’. 2 


but that he could not. stat wherein the Boxes dith red, 
lt Oller his attention was directed [oO im at the time by Mr. 
Werne Diavrat HH. \. R. G.) was shown him, and it 


im Fa} him =? | 7 44 ra) ait - ‘ hye Pk iT \¥ ( ; Ladd W 


Now this witness (engaged in the same business) would 


: | ; ’ ; | ¢ 4 rT 
CerTTamniVv TAN cen ata glanee whether here was a material] 
] , } ‘ . i , =. | | 
difference PTT WOOT Lite Ladd PrLaCra de itil his own, and had 
4% J ; } | be ; 
nere not Dech, Would tM IKRCLTY tO SAY SO nd vet he lindaer- 
’ ‘ 5 . . .‘* 
aikes TO prs! . ‘j itf it ror i the moulding. 


; i : : P . j i ? ; 
ithouern it Im FCN it. i \"¢ risit iid wu mie Vy Loaacd«d « Box. but 


\I >. 21 _ | cara , 
I miLie’y , In ON. is AHOTHeCr WITNReSs who host money 


heyy |. iid] <\ ( 0” i} Is 4. and Be read tq) whet his rrievance 


4 , threes ears (). 5 I re 1) {°2 
ur \i T? - ' srhpead - "a. “eter 4 A ; ‘ . 
, -— Withess Is somewhat tnaccurate, and in one instance 
i Wwpon averv mate Prone He <aVs \Ir. Werner worked 


7 for Lollner in TS7e2 ollner savs it was in 1873. and Wer- 


( , e 4 . . . ? - , 
i? id Picase state whether or not vou saw that enamel- 


i} machine betor I is purchased I) ( Lule W Co? 
\ lf Wits Ith ia «et iat i} Brool i mn. 1 nifon Satreeg, 


\ Phe re’ Wis mothe machine rriere Té da the san 


‘J Zz sstiuite i you know what beeame of thre othe r 
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with T. C. Ladd in 187 I, continued until 1875, and has since 
been soliciting advertisements for il yrocery journal, SIX Vears ; 
and yet he SaVs he Is forty-three Vears oft aye, (See Record . 
pp 74. 32h 

Seventeen vears he don’t account for—under oath ; vet 
he was there, and must have known. 

Upon the subrect of bis life and occupations he would be 
the best evidence, and could throw the most light. If his 
testimony upon a subject on which he is most competent, has 
such a dark hole in it, of what value is his talk on a subject 
upon which he is contessedly ignorant. 

This prepares us for his answers to the pregnant and 
leading questions of the Counsel for the Complainant. 

() . Deo you know whether in that machine there Wiis 
a slotted partition or bar to fit the rabbeted strips, fo prevent 
the whiting trom flowing into the rabbet ? | 

A. Deo vou wiht me fo SiN ves," Or oO, oF what 4 
( Record )) ded), 

Counsel says: “State what vou know of vour own know!l- 
edee. and if you can't sii\ positively Ves or he, tel] iis what 


‘* 
; 


+ . 
you do know about if 


A. Witness continues: “ That vives a talse IMpPression 


of the whole thing, for this reason, I don’t know whether you 
want a detailed statement ahoutl the machine or an answer Ves, 
or no,” (Record }) bed), 

Q. 10. Lf you know of your own knowledge whether or 
not there was such a bar or partition in that machine, please 
tell us; if vou only know from the work produced, or for 
any other reason just tell us” 


’ 


A. [ know from iT work produced, only. ( Record }) 45 


one 


(‘harles ‘Tollner sfites that he purchased trom Werner 
in 1873 a Marcher Box. and that he knows a Marcher Box 
when he = *G Ss it. That it “ii VW the Box ul Ladd W (‘o.’s 


twice, and that he has no reason to Suppose it was like his: 


wee 
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but that he could not state wherein the Boxes differed, 
althouch his attention Wil directed to it at the time by Mr. 
Werne Diavram HH. 1. R. G.) was shown him. and it 


sé : } *9 } 4k } 3 
seems to him similar to the Box he saw at a ( Ladd ra 


. : " ’ e 
Now this witness eneuged in the same business) would 


' i ’ : : ; . ° “ys 
CerTqtainiv have seen atu gviance wire ther there was a material 


difference between the Ladd machine and his own. and had 


; | | ’ 
situn Pye iwe'n). Well | 4 ii ¢ \ ra) SEL =i) * ana Vel hi nunder 
I : | } 5 » | ‘+ . 4 | me >? 
' ik ¢*. Tay wmesiriyve \ Seis | iif rie ror (yi rhe moukwine, 
; : . > , 
i thouch ne is Ot Positive that he ever saw Ladd’s Box. Din 


: " ‘* : " ‘ 
rhiik-~ TT cits ecord } t} 
PTS i i - a 


Vii ly ih * Ke lox. s anoth r witness who lost money 


vy Ladd & Co. in 1874. and 1s read to whet his erevanet 


his witness is somewhat inaccurate, and in one instance 
ipon avery matertal point Hesavs Mr. Werner worked 
ii in Bye Loliner “ives if was in 18723. and Wer- 

< it was in 187°}. Record p p 66,39). Also: 
i) iv Piens tute wheth or not vou saw that ename je 
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Third, Fifth and Srxth Assignment of Error. 


(25. What was the principle difference between the 


; 


two machines, if any ° 
A. It was in the feeding: one had an iron wheel to 

feed with and the other had a rubber wheel. (Record p 45). 
Tollner says : 


(4. What if any enameling machine did you have 


when vou first went into the business ? 


A. We had what they call a chain machine: call it 
a chain feed machine. (Record p 39). 

(217. In what respect if any did the second machine 
differ from the one you purchased from Werner? 

\. In one the moulding was fed by a chain; in the 
other. by | rubber pulley, (Record pp }t)). 

The weakness of the above testimony has been thus 
collated to show what slush was offered iis allewed rebuttal, 
tO contradict direct afhirmative cy idence of prior lint, It will 
be observed that even this matter confirms the testimony of 
.Werner on many points, while it never contradicts. 

Yet the ( ‘omplainant Lise overed and could have obtained 
direct, instead of negative testimony, by the examination ot 
T. M. Brush, of Brooklyn, the partner of Werner during the 
time he used the Complainant's allewed Imiprovenn nti— -from 
[866 to 1870. See Werner's testimony answer to NK Q-36, 
(Record p 68), and answers of Dickinson to X% Q 23, (Record 
iL 36), and X () 53, (Record pos 

[t is thus apparent that the truth is not what he desires 
to establish. 

lt was supposed ty) it spondents that the positive and 
circumstantial evidence of Werner was sufficient, without in- 
creasing their expense Ly) calling Brush in chiet : and he could 
not be called to contradict the subsequent testimony of Com- 
plainant, because it all relat s to W hat iM ‘“urred years after his 
connection with Werner had ceased, and Respondents could 
not re-open their case mn chiet Suppose Complainant hac 


succeeded in all he attempted, The proved ly vond dispute that 


yt 


Third, Fitth and Sixth Assignment of Error. 


Ladd had not used the har, Werner did not testify that the 
bar was used by Ladd & Co., but by himself from 1866 to 
1*70. His testimony is, that in 1871 he conceived and re- 
duced to working drawings his improved Box—the alleged 
infringement, “Complainant’s Exhibit C.” Naturally from 
that time his interest in the 1866 device ceased and centred 
in the new, which was finally built from those same drawings 
in 1875. (Reeord p 61, Q 17 and 18). Even the alleged 
infringement anticipates Wallick. 

Is it not suggestive, that the rebutting witnesses relied 
on by Complainant, while manifestly ignorant and uncertain 
on all other points, should positively recollect the same mat- 
ter (the forms of two mouldings) for a period of six years? 
This is not in accord with human experience, Moreover the 
bar can only be used in the manufacture of mouldings having 
it ratty reut mn the Lop surface : The cy idence shows only two 
forms in use. As the indefinite variety of other mouldings 
manufactured are in a different form, when but one machine 
Wills used is ul Laudd’s the bat would necessarily by removed 
au part of the time ; therefore that machine would frequently 
present the appearance of a Box without the bar, or the com- 
mon Marcher Box. 

Che record shows further that. the bar is not a satistac- 
rors Iniprovement, for if has been abandoned by every boxly 
who has used it— “by \\ erner itt Is74 atter nine years experi- 
ence, by Campbell in New York, who constructed, used and 
sold it in 1874, (Record p 76), by Wilkeson’s in Philadelphia, 
by Cantrell & Petty, who purchased it from Wallick, John- 
son & Co.’s trustee for creditors, and virtually by the Com- 
plainant ; for he purchased an old machine trom Werner for 
$300, and is using it, (Record pp. 42, 58), the device that has 


been viven to the public, and the use of which this suit 1s 


designed to Suppress. 
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Appellee’s bill (Reeord, }?. 1) alleges the oTrant to him 
ot letters patent of the United States, No. 163.825. dated 
May 2D. L875: and that cle fendants have infringed said 
patent by the use of “ apparatus for enameling “ mouldings” 
substantially the same in construction and operation as In 
said letters patent mentioned.” 

The grant, number, and date of the patent are admitted 
by the answer (Record, page 4), and copy of the specification 
and drawing forming part of the patent appear at page 45 
of the Record. 

The “ mouldings ”’ referred to are the strips of wood ot 
varying shapes List 7. tor picture fran 8. housé Carp ntering 
and for analogous purposes, and by the phrase “ enamel- 
ing” is meant the application, Lo the exposed surtaces of 
these strips, of a composition of glue and whiting, to form 


a base for “ gilding” or other ornamentation. 
(D 57) 


Appellee’s Patent. 


The claim reads: 


“An enameling-box divided into two compartments by 


il slotted partition, and having openings iil the ends in il line 
with the slot in the partition, all substantially as and for the 


purpose Sct torth.”’ 


Phe meaning ot Lhe aim and the construction, Opera- 
Lion and results ot the a nameling-box ‘ claimed, are al 
ohce apparent upon inspection of the drawing, and refer- 
ence to the following paragraphs oft the specification : 

A permancl longitudinal mai. dl. rs f yale REIL th / ae 
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thie multi of AT, Groote \ il jj 1 wT) ‘T’s hia. *?. ‘fii littl bhie ccf ." it 


whi j, roar thi said plat . hy ‘iy. 
In each of the plates A and A’ there is an opening, con- 


*,* : . . . . . ** - 
lormiunyg mn shape and dimensions to that ol the Strip, Ik iv. Ds 
and thee “is OPelHgds hear Siti }, relatious ha thie fii yed-up ed ‘ ot the 


plat ‘ ly by’. and to thi, hut) d, ih, if he rip whe ji introduced plo 


the box, will be in the position shown in Big. 9,80 THAT NO PARTS 
OF THE STRIP, EXCEPTING THE ROUNDED EDGES, ARE EXPOSED TO 


THE ENAMELING COMPOSITION. After thus passing the end of 


the strip of moulding through the openings in the plates A 

A’. the composition Phaky be introduced into the r servolrs 

3B’, for all avenues for the escape of the fluids are cut off 
by the strip itself. 

Feed-rollers X X (shown in dotted lines) may be used 

tor toreing strip atter strip through th 

j, j 


wid rollers ‘ji siti ile spite Periid Medi 


j 
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EXHIBIT A. 


W. WALLICK. 


Apparatus for Enamelling Moldings. 


No. 163,825 Patented May 25, 1875. 
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Prior State of the Art. 
The state ot the art. prior LO appelle es’ invention. is thus 
referred to in the paveHe (pp. 15-46, Record). 
“Tn making the moulding, fig. 2. for instance, it 1s 
usual to take a strip of wood of the form shown In Mig. fy 
and pass it several times through what is well known as the 
Marcher Box. the strip re sting OT} thy hott 1}) ot the reser- 


voir containing the enameiung Composition iff air proper 
> 

j / ; | ] . 
number of co fF enamel | piven to the strip, the latte 
+ . e 4] , ’ . * ‘ } ,* .) ' +] ‘ : 
is cut away from the under side to the line 1 2. and the strip 
* » ™ : . . ; ‘ ‘ } iil ’ x } 
is then pianed awav DV Land, so as not to disturb the enamel. 
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The Defences. 


Appear to be lth =O bstane non-intringement, Prior use, 
and that AP Pe lice = patent is invalid because its Claim 18 
broader than the invention. 


As to this last detence. ‘Lp y 


——e 


} llee’s ** box,” exes prt the central *“* bar,”’ or part 
-—contained in the Mareh r Box ~and that because the claim 
calls for an enameling box provide d not only with this bar or 

tieee ope r)- 


partition, but having also other characteristics, 7. é.. 


Ings al the ends,” not ih themse ives lie 


SY : 
theretore the claim is bad. as in 


It would he Wioasts of} 
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itself new. if appellant be richit in assuming that all ot 
pellee’s box is old, ercept the central *‘ slotted” bar, the 
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The Question of Infringement. 
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70, p. 18, Record :-— 

“Tt appears to be an apparatus composed of substan- 
fally similar parts arranged for performing the same opera- 
tions in the same manner, the only difference being in the 
method of constructing the box part of the apparatus, which, 
in * Exhibit B,’ is divided into two compartments, by a par- 
tition and plates, while in ‘ Exhibit C’ the box is divided 
into two parts by plates which are adjustable, so as in effect 
to increase or lessen the width or thickness of the slot in 
the partition ; and the difference in the methods of varying 
the size of the slot makes no difference in the practical work- 
ing of the apparatus, for it is evident that the movable and 
adjustable parts of the sides of ‘ Exhibit C’ have no other 
function than the plates upon the sides of partition in * Ex- 
hibit BL” 

The erounds ot Mr. Kite’s opinion, and his understand- 
ing of the subject of the patent also appear fully from his 
answers to * 5351, 32. 33 (p. 13). 47, 49 to 605 (pp. 15 to 17), 
79, 81 (p. 19, Record), 

Appellants devote considerable space and energy to 
adverse criticism of this witness, but to that no reply is 
deemed nece Ssury, hecause the opinions expressed by Mr. 
Kite on this question ot infringement ure simply those which 
comparison of appellants’ box, Complainant’s “ Exhibit C,” 
with the description and drawing of appellee’s patent, must 
torce upon any person with eves to see and sense to under- 
stand. 

Appellants’ contention seems to be that they do not 
infringe, because the central “slotted partition ” of their box 
is not identical in construction w ith that described and shown 
in appellee's patent,—does not consist * simply ofa stick ot 
wood with she t-1ron nailed or screwed to the sides,” but of 
il couple ot internal plate > adjustable with ret rence to each 
other, and because their box, unlike that of the patent, 1s 
made adjustal le. =o) that if Thay he used either a8 a hox 
divided into two compartine nts, complainants’ ‘ Exhibit og 
Or asa single ‘Marcher ” Box—ser respond nt’s “*Exhibit lag 
This latter is amodel which,to use the language of Appel- 
lants’ Brief in the Court below, represents the ‘alleged % 
infringeme nt ** converted” into the ** Marcher Box.”’ 


s 


These differences may or may not make appellants’ box 
an improvement on that of appellee; however this may be, 
it is immaterial; that appellants’ box, when adjusted into the 
condition ot respondent's ”" exhibit Rg CCUSCR, for the time, 
to be the box of appellee’s patent,and becomes practically a 


Marcher ”’ Box, does hot change nor break the foree ot 


the fact that when it is in the condition of complainant’s 
_ Exhibit hg if is in substance and ettect the box ot appel- 
lee’s patent. 

[f appellants’ argument be that appellee’s claim is to be 
construed as limited to the precise construction of central 
bar or partition shown and described, the answer is that 
neither the terms of the claim nor the evidence as to the 
prior state of the art calls for any such limited construction. 
So far as appears, and unless the proot as to alleged prior 
use is considered sufficient, appellee was the first to devise 
and construct an enameling box divided by a slotted parti- 
tion of any construction, into two compartinents, and having 
apertures in the end plates, in a line with the slot in that 


partition. If this be so, appellee is entitled to a liberal appli- 


‘Cation ot the doctrine of equivalents in the construction ot 


his claim. 

The case is not that of the combination of elements all 
individually old, but that of a combination introducing a 
new element, and therewith, a new mode of operation in the 
art, 

Appellants devote considerable argument, or rather, 
assertion without prool, to « stablish the pro} osition that the 
internal plates ol appellants’ box, which, together, constitute 
the sy slotted partition,” are. ina number ot respects, superior 
to the “slotted bar or partition ‘a of appellee’s patent, Be 
this as it nay, it Is utter!) immaterial. It mnhay be couceded, 
without in any way affecting the question in hand, that 
appellants’ box has capacities which that of appellee’s 
patent has not, and that the mode of constructing the slotted 
partition ot appellants’ box is attended with some advanta- 


COS which do not attend the particular construction oT slotted 


partition described and shown in appellee’s patent. The 


cRNA 


Q 


fact still remains that respondent’s box, so long as it is used 
in the condition illustrated by complainants’ “ Exhibit C,” 
is precisely that which is called for by the terms of appellee’s 
claim; that it is an enameling box divided into two com- 
partments by ge slotted partition,’ and having - openings 
at the ends in line with the slot in the partition,” and that 
the operation of the box containing these features is precisely 
that set forth in appellee's patent, the ditterences, if any, 
being simply of decree, and not ot kind. 


Prior Use. 


sefore taking their testimony on this subject, appel- 
lants made appellee their own witness (pp. 48 to 59, Record) 
to show the date and history of his invention, and his testi- 
mony stands uncontradicted and unimpeached, 

Ile conceived his invention in the year 1872 (Ints. 9, 10); 
his object then being LO Curry out an idea of rabbeting 
mouldings before they were prepared (enameled) (x 1); he 
commenced in that’ year, sole time between July and the 
following January late in the fall a series of experiments, 
of which the first, made at or about that time, was with 
a movable box, in which he placed a bar to prevent the whiting 
trom flowing vito the rabhet This did not meet with success, 
because of the box moving, and in the spring of 1873 he 
made a further experiment with a stationary box, embodying 
his invention, and with this box worked several lots of 
mouldings, but having only one pair of feed-rollers, found 
the power insufficient, and that the mouldings “ stuck in the 


‘ 


hox.”’ Hle the i built it machine having SIX teed-rollers, in 
the spring of 1874, and this working satisfactorily, he used 
it in his business for six or eight months before applying for 
his patent, October 16, 1874 ( > 1, p. 54, Record ). 

He regarded his improvement as completed in the spring 
—February or March—1874 (Ints. 18, 19), applying rubber 


feed-rollers before he considered it pert ct (Int. 20). 


10) 


It appears then that complainant conceived his in- 
vention and embodied it in physical shape, though crude 
and experimental, in the fall of 1872, and that in February 
or March, 1874, he had th apparatus perfected and comple- 
ted to his satisfaction and in all its details, and in practical 
use in his establishment. 

Quite a number of alleged prior uses are set up in the 
amended answer (p. 8, Record). But respondents intro- 
duced no proot as to any, save those by one James WwW. 
Campbell, and one Frederick W. Werner. 


Alleged Prior Use by Campbell 


The proof as to this is the affidavit of Campbell himself 


and that of one Robert F. Cartwright in regard to an appa- 
ratus said to be represented by the drawing, ** Respondents’ 
-Exhibit Z.”’ These affidavits were admitted under com- 
plainant’s agreement that thi athants. if called by respond- 
ents, would testify as set forth in the affidavits \}). 76, 
Record). 

" It is not Necessary to dis USS the drawing, or enter into 
the que stion of what it r presents ; Campbe 1] simply testifies 
that he invented in Is 74 what the drawing shows, had il 
machine built, which “ was put into operation as described, 
for more than eight months prior tO May, 1875.” This 
would make the time in or about September, 1874; which 
is not quite sustained by Cartwright, who built the machine, 
and who Says it Was not finist f d and delivered to Campbell 
till October Ist, 1874, This is immaterial, however, since 
complainant had his invention finally perfected and in prac- 
tical use in February or March, 1874, and had conceived and 
given physical expression to the invention more than a year 
before that. 


Alleqed Prior lis hij ke Vg Wi Milan 
This defense rests upon the nnsupported testimony of 
Werner himself (p. 60, Record), appellants having called no 


witness to confirm Werner's statements, although it appears 


vo 


aN - emeamnatiiel 
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that he had some fifteen operatives in his employ (mostly 
boys), while he was in the business, and while, as he alleges, 
his * prior use’ of appellee’s Invention was going on, and 
although during part of said period he had a partner, one T. 
H. Brush, who, at the time Werner testified, was living 
s« ynewher in Brookly I. D0, Ob. }). OS, Record). 

In determining the weight to be attached to Werner's 
unsupported statements, it is material to note that he is prac- 
tically it) interested party, inasmuch as he made and sold to 


the respondents in this case thi machine alleg 


ed to infringe 
‘ x ; , ; 
appellee's patent, and inasmuch, also, as he had made and 


used other like boxes, and appelle had. before Werner tes- 


i 


tified, deposed that he regarded Werner as an infringer of 
his patent, and intended to sue him as such. (Int. 15, p. 58, - 
Record} dee abser Ian. VE g¢ fr. SR, hel (4 ps F beeord 

It is worth while noting also, in this connection, that 


7 
i 
i 


although appellants purchased their alleged infringing boxes 
from this man Werner, and although, as appears from his 
testimony, appellants’ counsel was in communication with 
him shortly after the commencement of this sunt, ( Be. Bike 


p. 66, Record), detendant’s original answer did not allege 


oa 


} 


prior use by Werner, and the amended answer, setting up 
this defence, was not made until nearly a year after the filing 


of the original answer. 


oe 


Werner’s testimony (p. 60, Record) is, in substance, that 
(Int. 9) he got up a box like complainant’s “ Exhibit B,” in 
1866; (10) that “ Respondents’ Exhibit H” (A. R.G.) is a 
diagram of it: (20) made two similar boxes in 1870; (16) 
improved upon the box in 1875; (17) had made prior im- 
provements, but not to us them: made the drawings of 
‘“ Complainant’s Exhibit C” (respondent’s box) in 1871; and 
(18) when such a box was constructed in 1875 followed those 
drawings. 

The only part of this testimony material to the defense 
of prior use, is that relating to the construction in 1866, and 
subsequent use of a box like “ Respondent’s Exhibit H” (A. 
R. G.). 


¢ Horvrier tule. 17,156 J 94 Record | 
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Of this 1866 box, Werner Says ( » 53), that he used it, 
regularly, pretty much every day, from -1866 up to 1870, 
when (X 52) it was put on a new frame, with a feeding ap- 
paratus ; sold it to T. C. Ladd & Company, in the winter of 
1873, or the spring of 1874—had not been used from 1871 
to 1874 (« 54): does not know what became of the box af- 
terwards, or where it is now. Mr. Ladd told him, some- 
where about two years ago, that he had it in storage ( 56). 
The machines made in 1870 were destroyed in the latter 


part of 1871, broken up and sold tor old iron (XxX od, 
p. oY). 

As to Werner’s alleged use of the 1866 box, between 
that year and 1870, it does not appear affirmatively from 
Werner’s deposition that it was an open and public use. 

The alleged box itself is not forthcoming, nor 1s its 
non-appearance satisfactorily accounted for re 5. ©. 


Ladd, to whom W erner SiiVes he sold the box in the winter 
. : 


ot 1873 or spring ot 1874, Was hot called us it witness by 


appellants. Examined as a witness in rebuttal for appellee 
(p. o2, Rtecord), he testifies (Int. &. Pp. 33) that he put the 
box in storage ; does not recollect with whom: and does 
not know what became of it. 

The only physical evidence aus to this L866 hox is il 
drawing, * pro re nata,” * Respondent’s Exhibit, Diagram HH. 
(A. R. G.),” (p. 60, Record), which, Werner tells us, was made 
by him for the benefit of appellant’s attorney about a year 
before testifying, and sometime therefore after the filing of 
the Bill of Complaint herein, 

This drawing appears to represent in section a box 
having a central “ bar ar partition” dividing the box into 
two compartments, and Werner tells us that it is intended 


.to represent a box substantially like complainant’s “ Exhibit 


B” (a model of appellant’s box). 

Werner further says that the box sold to T. C. Ladd & 
Co. in 1873 or 1874 was the identical box made in 1866: 
that no part had heen substituted on changed apt r 1866. (x 12, 


p. 66. Record. ) 
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This being the alleged Case, does it appear that the box 
sold by Werner to T. C. Ladd & Co. in 1873 or 1874, was 
organized as represented by “ Diagram H, (A. R. G.)’” ? 

If not, what weight can be attached to Werner’s ulisup- 
ported statement regarding the character of the box as 
made, so he claims, in 1866? 

Attention has been called to the fact that in the use of 
appellee’s box, the mouldings to be enameled are “ rabbeted ” 
before hy ing enameled instead of afterwards, asin the ws of thre 
old Marcher Bor. As Appellants’ brief states (p. 29) the 
‘bar’ can only be used in the manufacture of mouldings 
having a “rabbet ” cut in the top surtace. 

Bearing this in mind, the force of appellee’s evidence 
to rebut the statement of Werner can be the better appre- 
clated. 

The witnesses called tor that purpose are ALFRED D. Fox 

2? Record), who was connected with T. C. Ladd & Com- 


(p. 22, 
pany, in the way of “ advancing money to that firm and tak- 
ing a mortgage on their machinery,” and became acquainted 
in} Is74 with Wern r, Who was then foreman for ee U. Ladd 
& Company. 

GEORGE M. Bau (p. 24, Record), of Ball & Jewell, 
machinists, who built cLWo ¢ nameling machines in L875. from 
drawings brought to them by Mr. Fox. 

Ropert WARREN (p. 26, Record), who went into the 
establishment of T. C. Ladd & Company in the latter part 
of 1874 to look after the interests of Mr. Fox there. 


Thomas C. Lapp \p)- es Record), formerly ac Ge 
Ladd & Company, and Edward J. Dickinson (p. 34, Record), 
another of the members of that firm. 

CHARLES TOLLNER, Jr. (p. do, Record), who was in the 
molding business in 1873 and 1874, with Werner as fore- 
ian, and who then used ali ¢ nameling Trin hine bought from 
W erner. 

Wiii1AM Bay.ey (p. 43, Record), who worked with T. C. 
Ladd & Company over a year, starting with them when they 


first went into business. 


All of these witnesses. save Ball. appear to have had 
‘knowledge both of thi Pret hine bought by Zz . Ladd X 
Company trom Wi rner. and ot the character of the work 


which it was used to pi 
Without quoting at length from their testimony it suft- 


fices to say that-while W Dicki | Toliner. not 

Ces LO SAY Liat: Woilic ar PAICKINSON, ana OUNer, NOt 

} —_ . | : , .% ] ° j * 

eine, SO tar as appears, mchahies, Cannot undertake to 
Se 


describe the machine from 1 Ory, BAYLEY. who 1s a me- 
chatiic, says positive 1 (Da e\ lnts. 7 to LO, pp. 13.44. Reeord) 


that the machine had » a “central partition or bar to fit 


ahd » prahhete of ee ae eee =. ee 
abpel or rabbets oO MIU s oOelhY enameled, ana 


‘ ; ad Ra 


- the 
makes a sketch ( fer], bay rs Sh |). +4. Record), 


which shows thi box iis simp Ss te Miarch pr 


: :, - a a0 . 
Furth rmore, Vir. Ba (*} reSstTines that the mouldings 
’ , s ®- ! . . } ‘ s 699 "J | : . | 
eCnameied THIS DON wer Pav vered “tier beING enameled 
] 19 1) : ] 
(Int. 11), that no rabbeted mouldings wer pie pared In that 
machine: he was in the room all the time. more or less. 
> ** ° ’-“ .<) " ’ ° : . 
and never saw any. (int. 14-23.) Nir. Bavilev’s testimony 
as to the character of strips used. and as to the fact that the 
}* ; " ‘ } . . 
mouldings were rabbetled | * pein” enameled, is substanti- 


ated by the testimony of Mr. Fox (Ints. 4, 5, Sketch A., p. 22, 


Record), Robert Warren lnts, 5 LO, Sketch a |}. 26, Bes 
Record), Edward J. Dickinson (Ints. 8-19, pp. 35, 36, 
Record, and model sf) Oyy ' ie Libal | } 


’ 


As betore stated, the T. ¢ Ladd, to whom Werner Suys 
he sold this LR66 Hox. Wiis TOL Calle d by appellants to eontirm 
the testimony of Werner. Ile was called by appellee in 
rebuttal, and testified distinctly and positively in lis 
examination (Int. 3, page 32, Record) that the said box did 
have a “ central partition.” Having thus testified, Mr. Ladd, 
in his so-call d cross-eXamiination te stitie (| that thr sad bOX 


had il movable bar ot iron fitt ne” exactly DeTWeel the « nis, 


for the purpose of filling thi ral Or OT 2 moulding. ete.. and 

that he * recognizes’ diagram “ Hl, (A. R. G.)” as a correct 
: >t S. AY ' 

drawing of the machine. = tit pra 335. Record.) 


Now if the drawing * II (A. R. G.)” shows anything, it 


+a 
| om 


shows a box having a centra partition, which Ladd, in his 


direct examination. sayvs thie box sold to him by W erner had nol, 


Mr. Ladd further testitied (I nts. 15 to 17, p. 34, Record) 
that his firm in using the machine, used the bar, and contin- 
ued to do so up to the time of getting (sometime in or 
atter L874. Ist. D, }). 50) an Improved Trheae hine, sald tO have 
been invented by.Werner. 

It is impossible to reconcile Ladd’s t stimony In Cross- 
examination with his own testimony in the direct examina- 
tion, or with the testimony of Bailey, Fox, Warren, and 


Dickinson. 


lt appears from an admission of respondents (p. 54, 
Record), that the drawing “HH (A. R. G.Y”’ had been 


shown to \ir. Ladd hefore he took the stintiai. ana this. 


Be 


while it makes less intelligible his statements in direct 


; 7 +] | | " i | . ; ie : : 
CXaMhation that thie DoX had no central parcition, ninkKes 


: as ony : " 3 :' ;, , pases —r 
more mtelweibie the alacrity Willi wi ‘hy he mt rpreted tne 
lrawing. ; sscmeaieeias 1 +} lomdine andl ascii 
aqrawihng, and answered tie eading and pregnant questions 

' : er 1 3 ' 
of respondent’s counsel in the so-called cross-examination 
° : _ ' , 3% : : , . ‘ 
Lis quite evident that Ladd’s conduct and testimony were a 

: , 1} , es : ‘ 

Surprise TO appe#ller and his counse i; Dut not to the other 
, —" , , ' 

So far as appears, \lr. Ladd is not a mecnanic, his 

, at ee Fe cs :, 

pore sent occupation pee that OF an SSISTAN! bookkeepet 


~ ;% ’ . + ’ 
(Int. l). His alleged “ recognuitiolh of a mechanical draw- 


: : . ‘ ' | , ; one = ae ; ] : i 
ing, therefore, would not be of very great weight under the 


, . * , . , 
but it Is evident that. for reasons quite irrespective ol 
I I 
. 7 ’ * > Ff 
the question OF Capacity, ho welgnt Cah Dv riven to Ladd’s 
LeSTIMOnN \ QoTi ¢ ithe) side, 
. . . * ; ‘ ; , ; ' hon 7 ' 
Laving hy) mm asiae, tnererore, We nave, to contradict 


’ | ‘ 


4 ® : MR... + > ’ + 
Werner ~ starry “as ro The ehnaracter of] Tiiis 1X66 Dox. Thi pos- 


17 " ’ ’ syecaT? : hy rita ‘ ' : : vr. ‘ ' 
ILLVé restimiony of] thie mechatnil mane y that the DOX as used 


in Ladd & Co.’s place had no central partition, and h's sket 
showing It substance. a mere Marcher Box, 
and his testimony, confirmed by that of Fox, Warren and 
Dickinson, as to the character of the strips operated on in 
using the box, and as to the tact that these strips were rab- 
beted after being enameled, proof conclusive in itself that 


the box, as Ust d in Ladd’s establishm« nt, had HOt a central! 


partition, and was not a double, but a single box. 


lf 


CHARLES ‘T'oLNER, JR. \p). ed, Record), testified in sub- 
stance, that he was in the moulding business; thinks in 1875 
or 1874; that Werner was his foreman when he went into 
the business: and that hie List d an enameling machine pur- 
chased by him from Werner, that this machine did not have 
any ce ntral partition or Dar to fit the rabbet ot the 
moulding; that the mouldings enameled on that machine 
were rabbeted atter beng enamelled (ints. | to 7): and 
makes * Tolner’s sketch ” (p. 39, Record), to illustrate the 
box. 
Werner had offered to sell witness another enameling 
machine (Int. 11), which witness did not purchase (Int. 12), 
: subsequently, thinks in 1875, saw an enameling machine at 
¥ O. Ladd X Co's: and Wiis told Dy Weern r that this Was 
the Siariie machine which Werner liacl pre viously ottered tO 
sell witness (Ints. 31, 32. 37, p. 42, Record). Witness saw 
the machine at Ladd’s twice (Int. 14); saw strips of mould- 
ing in the machine; it was a moulding as represented in 
the sketch made by witness (Tolner’s sketch, }). Os, Record). 
“7t was not rabbeted, of course.” 

In connection with Tollner’s testimony note that of 
BAILEY (Ints. 19 to 24, p. 44, Record), that he saw the enamel- 
Ing machine which Wi rer sold LO Tollner, and also that 
Which he sold to Ladd, betore the sale of them: that to the 
best of his knowledge, there was no difference at all between 
the boxes ot the [Wo rnin ha =. the principal ditterence he- 


} 


tween the [wo being simply that Olle hac ili iron feed whee a 
and the other a rubber feed wheel. 

lt may be re varded as an admitted tact that the machine 
sold by Werner to Tollner was simply a“ Marcher” machine ; 
it is not pretend d that f hada * partition or bar” to fill 
the rabbet of il moulding: iil d here We final that two men 
who had see TI both machines, that sold to Toll De and that 
sold to Ladd, both before and after the sale of them, are 
unaware of any difference between the two. 


Such Cestimony is necative tO be sure: but it has some 


weight, considered in connection with other testimony ; and 
what weight it has is against Werner. 
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The testimony most strongly contradictory of Werner, 
is that given by appellee’s witness, ALFRED D. Fox (p. 22, 
Record). 

He tells us that atter he became inter sted in the busi- 
ness of \ C. Ladd x 4 “om pi i 


\ 
Was bullt at the suggestion Ol Mr. W rhier, who claimed LO 


ae = 
anew enamenne machine 


be the inventor (Int. 7), and he thus (Int. S) barrates the 
attendant circumstance :— 


“A. Werner represented to me that by building this 
hnhew machine we could make mouldings ina different torm 
and much chea er. as the labo t rabelng and clean nd wa a 
away with; and on the strength of this recommendation I had 
a machine built at Ball & Jewell’s machine shop, at Green- 
point, Le. l. As near as | can recolle € | was to pray lor one 
machine for him to have for his own use, and the patent was 
to he assign 7 tO me, and | Was tO have the CXClUuslVe Cr ntrol 
ot it. Hle stated that this was a new idea, and that no mouldings 
were made by this process by any party, a d that he was a ing to 
gel a pati nts and it was on the s Peng J that that Iq it the ma- 
chine made. 

(). 2. Please explain what the prin Ipal teature of im- 
proven nt was in the new ma hine over the old one ¢ 

The rabbeting was done at the Saiiliec time the 
moulding Was made, 80 that a double rabbe ted strip ot 
moul ling 1 to form four mouldings could be passed through 
the enamel Ing r DOX at one time 

. 10 \\ ill you please make a sketch of the moulding 
whi h cou ld by CTA | 

Wi ILNess makes a skets i? which Is otters (] in ( vide nce 

Wallick’s Exhibit, “Fox’s Sketch B,” July 19, 1881. 

| This sketch ‘ ‘hh, Zz 2 Kecord,” repre Scnts a Mou! ding 
strip substantially lke ees shown by Fig. 5 of the drawing 
of Complainant’s patent. | 

(Witness continues.) 

In this sketch a @ represent the rabbets formed befor 


, , ae 
iV/@d on the new machine 


enameling, -_ hband dd re present the enameled faces of 
the mouldin;: 
J. 11. Pi ase state whether or not Werner ever said to 
vou anything as To his having made by fore _— a machine 
as this Hew Thi hine you had made by Ball 1 & r well? 

A. Hi said there never had been any made. 

Q. 11. What, if anything, impresses this on your recol- 
lection ? 

(D 57) 


ie. 


A. Because that. if anything induced wie lo pay for thi CW 
machine. 

O). i= Did you have more than one ot these new tii- 
chines made ? 

A. Ther were tivo made, but only Ohe Was used while 
had anything to do with it. 


Mr. BA testifies (p. 24), Record, that the two machines 
‘were made in the Curly part of 1875 Dy the firm of Ball X 
Jewell, to the order of Mir. Fox, who said the “ idea was new, 
belonged to Mr. W ern r, Who either had rot or intended to 
get a patent.” (Int. 17, p. 20, Record, ) 


Thus we find Mr. Werner, in the latter part of 1874 or 
early in IZ), inducing Vir. lox LO have i new enameling 
machine built. to ename! mouldings in the manner set 
forth in appellee’s patent, and claiming the thing as a new 
invention of his own: “ That no mouldings were made by 


that process by any party; that “ they could make mould- 


Ings in a different form and much cheaper, as the labor of 


sabbeting and cleaning iis done Aiwa with.”’ Mr. kK’ ox’s testi- 
mony on this subject, and his description of the alleged 


new process, and ywew forms of mouldings, and of the alleged 


resulting advantages, iis distinguished trom the old mode ot 


operation iis followed in Ladd & Co’s. establishment are 
totally incompatible with the supposition that the box pre- 
viously sold by Werner to T. C. Ladd & Co., was what 
Werner says It was. 

Appellants in their brief of argument obj ct to the tes- 
timony of Fox, for the first time, that Fox was examined 
during the illness of respondent’s counsel, and was never 
‘tfered for cross-examination. 

If any ahswer to this eleventh-hour objection were 
needed, it would be sufficient to Suy that the record does not 
show any such state of tacts, but it does show (pages ae 
and > Record) that Mr. l'ox’s deposition Wis taken after 
five days’ notice given tO ap) pe ants’ solicitor, the notice giv- 
4 the name of Mr. ox as one of the witnesses to be 


5 
a, 
. 


'*% 
ral 


examined, and that the deposition was taken before 


a notary, under an agreement that so taken, it should 


Iv 


have the same force and eftect as though taken be- 
fore a special Mxaminer appointed by order of Court. It 
furthermore appears that Mr. Fox’s deposition was taken 
July LY, ISS]. about ten months pefore the Cause Was heard 
in the Court bi low, so that if Mr. Fox was not cross-exam- 


ined. it was not for want ot time and opportunity, 


lt uppears from the testimony 5) | V(r. K’'ox and Mr. 
W arr n that one ol the OW machine 5s Was put in operation 
in TT. C. Ladd & Co’s. place, and Mr. Warren gives a 
description and illustration of the mode of operation tally 
ing with those of Mr. Fox. (Warren, Ints. 12 to 17, and 
Sketch B, pp. 27-28, Record.) 

[t may be noted here that in the appellants’ brief of ar- 
rument, this part ot \ir. W arren’s testimony is seemingly 
referred tO (pp. 20, 21) as though rm lating to the box sold by 
Werner to T. C. Ladd & Co.: an entire misapprehension, as is 
evident when the questions and aisWCrs ot Warren’s dleposi- 
tions quoted Dy the chpoyn lant, are read in thi ir proper connec- 
tion. Ints. 12 to 17, p. 27, Record, 29, 36, 59, etec., show 
that the new machine reterred to by the witness was not the 
one purchased by T. C. Ladd & Co., from Werner, but one 
uf those subsequently built by or for T. C. Ladd & Co., and 
referred to by Mr. Fox. 


If the testimony of Messrs. Fox, Warren, and Bayley 


a 


is correct. the box sold by Werner to Ladd & Co. had not 
as used by that firm, any central partition, and the first box 
having any such thing, or a mode of operation resembling 
that of the complainant's patent was not made and put into 
use until the early part of 1875, affer complainant’s patent 


} 


had bee 1} appli (| tor. 


rye , | “ ; m.. . . 
The burthen of proof as to alleged prior use, 1s, of 
. : ’ ‘ ; ; i 
course, upon the appre iants, and we understand the rule to he 
4 
, . ' ' Ls ee Re 
that the burthen is upon the defendant raising this defence, 
to establish it by proof beyond nable doubt, before it can 
avail him. 


( Walker (jie Patents. ry Y. ‘ 16. and isis . th, 4 cited. ) 


*/() 


The question here then is whether Werner’s unsuppor- 
ted statements as to the character of an old machine, not 
produced, nor its absence satisfactorily accounted for, can be 
regarded as establishing the defence in this case beyond a 


reasonable doubt, in the tac Ol complainant ~ rebutting 


proot: . and more Cspece iia] y % testimony of Bailey. k'ox, 


: 


Warren and Dickinson. 


it is to be sad. of course . thiwt appelles ss rebuttal refers 
entirely to the period after 1873, when the alleged anticipa- 
ting machine was transferred by Werner to Ladd, and that 
Werner’s testimony as to his own use of the machine during 


part OT a period of sIx or seven years prior to that 
even;yr, is hol directly econtradi if cl. But Wo erne y distinctly 
testifies that when he transferred the machine to Ladd, it 
Wiis in precisely thie Saudi condition iis w hie li originally built 
and used by himself. 

[It is most sineular. if it be assumed that Werner’s own 
alleged use of the machine was an open business use, con- 
tinued for several years, that not a singie witness should be 
forthcoming to contirm lis Story ius TO the charact r and Of)- 
eration ot the machine, 

In this connection may be noted especially, the failure 
ot ‘Lp oy llants to call brush. W rners parti r during the 
tine » OF part ot the time he Is allewed tO have been usIng 
this old machine. 

Singularly enough, appellants in their argument note 
the failure of appellee to call Mr. Brush, and say that trom 
this failure “itis apparent that the truth is not what appeliee 
desired to establish.” But why did not appellants, Upon 
whom rested the burthen of proof, call Mr. Brush; didn’t 
they want the truth? ‘To this question, appellants’ counsel, 
testifying for his chents, answers that 


‘Tt was supposed by appellants that the positive and 
circumstantial evidence ot Werner was sufhicient without 
| ising expense by calling Brush in chief, and that Brush 


eould not be called 10 © mntradict the subsequent Te stimon\ 


for complainants, becaus that testimon\ relates to what 
occurred atter Brush’s connection with Werner had ceased.” 
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The ingenious gentleman who thus testifies for his clients 
has evidently forgotten that in his brief filed in the Court 
below. he testifi 7 On the SATlie suby ct tor them iis follows: 

‘In connection with Mr. Dickinson’s testimony, it is 
deemed proper to state that the T. H. Brush mentioned in 
his cross-examination was the }} irtner of Mr. Werner from 
L866 to 1870. Phis de fepna pon heind asked by beth par ti . 
fa this (¢fii se ‘i.’ i his " ji j ii ot i} traeds elated hy 
Mr. Werner, replied that he had given his attention to 
outside matters during that connection, and could not say what 


lind of (fi piid }, pit? (PU “sed, 


This little bit of testimony, though not agreelIng with 
ecounsel’s pres nil deposition, has. over it. the merit of 
accounting for the non-production of Mr. Brush by either 
party, on grounds rational, and not uncharitable. 

It may be fairly assumed that if Mr. Brush had been 
able to confirm Werner’s story, he would have been called 
by appellants, upon whom rested the burthen of proof. 
That he was not able to confirm the story, and therefore 
was not ealled., is a@ necessary CoM lusion which certainly 
does not help appellants’ case. 

[tf during the time that W brush were in part- 
nership, the former had made and carrie dl into practice any 


such invention as he now claims, it 1s exceedingly singular, 


> 


} 


tO say the least. that \ir Brush sho ld nave ho knowledge 


: ' : . . 
ton upon the subiect. not even 1t should seem ol 
i . 


or recollec 
(thi Improvement or invention having be i made, 

It is just as singular, if the machine as sold to Ladd had 
the bar to fil] the rabbet ot thie moulding. and Was used. is 
Ladd in his so-called cross-examiunation te sti tic S. in that con- 
dition, and tora pre riod of time, during which, as appears, 
Werner was Ladd’s foreman, that appellants should not have 
been able to produce a single witness from Ladd’s establish- 
ment to contirm the story, and that, on the oth: r hand, all 
the witnesses connected with Ladd’s establishment and pro- 
duced by appellee, should. it Ladd he excepted, and not @x- 
cepting him in his drect testimony, give evidence c ontradic- 


tory of, and utterly incompatible with the story. 


eg ee 


ne ea hanna ~ 


~ 


We submit. moreover, that the declarations of Werner 
to Fox in regard to the new machines in the spring of 1875, 


should alone be decisive against Werner’s present claims as 
to the character of the old machine sold to Ladd & Co. 
[tis to be borne in mind that Mr. Fox was interested in 

T. C. Ladd & Co’s business, and that he had a knowledve of 
the machinery there used and the work done _ If, therefore, 
the machine sold by Werner to Ladd had been what Wer- 
ner now says it Was, in chara ter and operation, it is simply 
impossible that Werner should have made to Fox in 1875, 
the representations which Fox says he did make. 

Werner was not called to contradict or explain Fox’s 
testimony, and uncontradicted and unexplained, it is, we sub- 
mit, fatal to Werner and to appellants’ Cuase, 


The fact that not a single trustworthy witness has been 
produced to confirm Werner’s story, and that the testimony 
for appellee tending so strongly to rebut and discredit that 
story has not been itself rebutted nor explainod, suffices, we 
submit, to dispose of this controversy. 

We submit that the Court below Was clearly night in 
holding “that the allegation of prior use is not sustained: 
that a careful examination of the testimony shows its weight 
to be against the defendants while the burthen of proof is on 
them.” 

It does not seem necessary to allude at any length to 
the remaining defences. There is some criticism in the 
testimony, of the patentee’s statement in his specification 
that feed-rollers could not be used with the Marcher Box 
without danger of disturbing the enamel. Respondent's 
foreman, one Hoyer, and Werner express the contrary opin- 
ion. The relevancy of this testimony is not clear, as re- 


spondents have not denied the “utility” of complainant’s 


invention. But one thing /s quite clear; if, as Hoyer and 
Werner testify, feed-rollers can with care be used with the 
Marcher Box without disturbing the coats of enamel, the 
like result is more surely attained, without care in the use of 


complainant’s box, as shown and described in his patent, be- 


cause, to use the language of his specification, the feed- 
rollers “‘ are never in contact with the enameled surtace.”’ 
But the patentee is entitled to the exclusive benefit of 
his invention, for whatever purpose it is useful or beneficial, 
whether that declared in his patent Or some other ; and that 
the invention has utility and advantages 18 sufficiently 
proved by respondents’ infringement and their opposition to 


Complainant’s claims. 


It is respectfully submitted that the decree of the Court 


below should be affirmed. 


CHARLES HOWSON, 


March, L886, kor Complainant. & Afope tee 


aa ia i ai Se 


